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ABSTRACT 

The practice of alternative dispute resolution can be traced from ancient  times in many 

countries. In Meru and Kwale Counties, alternative dispute resolution mechanisms have not been 

effective and efficient in sustaining peace building despite their being inherent in community 

cultures. This study assessed the applicability of alternative dispute resolution mechanisms and 

peace building in Meru and Kwale Counties in Kenya. The objectives of this study were:To 

examine the composition of actors involved in alternative dispute resolution mechanism for 

peace building in Kwale and Meru Counties.to assess the influence of interests of actors involved 

in altenative dispute resolution mechanism for peace building in Kwale and Meru Counties. To 

establish the positions taken by actors involved in altenative dispute resolution menchanism for 

peace building in Kwale and Meru Counties.To achieve these objectives, a descriptive survey 

research design was employed where a sample of 94 respondents was selected by stratified and 

random sampling from a target population of 312. Primary data was collected using 

questionnaires, key informant interviews and  Focused Group Discussions (FGDs).Quantitative 

data Collected was analysed using descriptive statistics while qualitative data was analysed 

thematically. Analysed data were presented in tables and figures.The study found out that 

council in both counties councils of have structures. Further, the study established that, the 

structural composition of council in Meru County (Njuri Ncheke) was slightly more established 

and organized 94.9% than Kwale County (Kaya) 90.9 %. Further, the study found out the 

councils  has a well-defined structure with clearly spelled out roles. The study established that 

cultural interests wereobserved in both Counties during conflict resolution. The study further 

identified that cultural interests were slightly more applied in Meru County 94.6% as compared 

to 81.8% in Kwale County. Additionally, the study found out that in both ADR actors do not 

have self-interest when solving disputes. Further, the study found out that lack of self-interest in 

disputes resolution was more in Meru 94.6% than in Kwale County 90.9%.The study established 

that, in both counties the application of ADR in solving conflicts has standards/ codes. Further, 

the study established that Kwale County had slightly more standards 84.8% as opposed to Meru   

County 83.8%. The study found out that, in Meru County ADR actors had unanimous positions 

on 67.6 % of the matters before them, while 32.4% had contradictory positions. On the other 

hand, the study noted that in Kwale, County 72.7 % of matters before the Kaya council get a 

unanimous position.The study concluded that councils in both counties have structures. Further, 

the study concluded that, the structural composition of the council of elders in Meru County 

(Njuri Ncheke) was more established and organized than Kwale County (Kaya). Aslo,the study  

concluded that in Meru County the council deals mostly with disputes related to domestic 

disputes/violence, land, miraa farm destruction while Kwale County the Kaya council deals with 

destruction of Kaya forest  among others. Additionally, the study concluded that in Meru 

County, members of the Njuri Ncheke are men and women of integrity, higher molarity, rich free 

from any corrupt dealing in the society.Kinyua (1970) said,despite the fact that one could find a 

poor man in Njuri Ncheke,it was impossible to find a wealthyfool in it. Further, it was concluded 

that, cultural interests were applied more in Meru County as compared to Kwale County. The 

study recommend that structure of councils to be more inclusive with well-defined spelled out 

roles. Further, the study recommended that the kaya council of elders to include women in their 

composition. 
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CHAPTER ONE 

INTRODUCTION 

1.1 iBackground ito ithe iStudy 

The ihistory iof ialternative idispute iresolution ican ibe itraced iback ito ithe i1800 iB.C iin 

iMari iKingdom i(in imodern iSyria) iwhere ithey iused imediation iand iarbitration iin idispute 

iresolution iwith iother ikingdoms. i iIn i1400 iB.C., iAncient iEgyptian iAmama isystem iof 

iinternational irelations iused idiplomacy iin isettling idisputes. iAlso iin i1200-900 iB.C., ithe 

iPhoenicians i(in ithe iEastern iMediterranean) iapplied ientrepreneurship iand inegotiations ito 

isettle idisputes. iIn i960 iB.C.,Israel's iKing iSolomon iarbitrated ithe idispute iover ibaby 

iownership. iIn i700 iB.C. iThe iRhodian iSea iLaw icodified itraditional irules ifor idetermining 

iliability ifor iship icargo ilosses iand idispute iresolution. i iIn i500 iB.C., ian iarbitration 

isystem iknown ias iPanchayat iwas iused iin iIndia. iIn i400B.C., ithe iGreeks iused ia ipublic 

iarbitrator iin ithe icity-states ito isettle idisputes. iArbitration idecisions ibetween icity-states 

iwere imade ipublic iby ipublishing ithem ion itemple icolumns. iIn i300 iB.C., iAristotle 

ipraised ithe iuse iof iarbitration ion idispute iresolution iover icourts i(Barretti, i2009) 

 

The iuse iof ialternative idisputes iresolution imechanisms i(ADR)is ialso ievident iin imany 

istories iin ithe iBible, ifor iexample, iin ithe istory iof iAbraham iand iLot inegotiating, iwhere 

iAbraham, iin iorder ito iavoid ia ifight, ioffered iLot ia ideal ithat iLot icould inot 

irefuse(Shamir, i2003). iFurther, ihe iaffirmed ithat inegotiation iwas iconducted inot ionly 

ibetween ipeople, ibut ialso ibetween ihumans iand iGod. iHe inoted ithat iAbraham inegotiated 

iwith iGod iover ithe ifate iof ithe ipeople iof iSodom iand iGomorrah. i 
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The iuse iof ialternative idisputes iresolution imechanisms itoday iis iquite iextensive iespecially 

iamong inon-union iworkplaces iwhere imore ithan i90% iof ifirms iwith imore ithan i100 

iemployees iemploy isome iform iof iADR ito iresolve iemployment idisputes. iIt iis, itherefore, 

iimportant ito ipoint iout ithat ithe iuse iof iADR iis iflourishing ias ia ibetter imeans ifor 

ifostering ipeace ibuilding iand iconflict iresolution ithroughout ithe iworld iand iKenya iin 

iparticular i(Colvin, i2003). 

In ithe iUnited iStates i(US), icommercial iarbitration iexisted iin ithe iearly iDutch iand iBritish 

icolonial iperiods iin iNew iYork iCity. iPilgrim icolonists, iconvinced ithat ilawyers ithreatened 

iChristian iharmony, iscrupulously iavoided ilawyers iand icourts, ipreferring ito iuse itheir iown 

imediation iprocess ito ideal iwith icommunity iconflicts. iWhen idisagreements ioccurred, ia 

ibody iof imale imembers iof ithe icommunity iwould ihear iclaims, idetermine ifault, iassess 

idamages, iand iensure ithat ithe iparties ireconciled iwith ione ianother. iFor imuch iof ithe 

icolonial iperiod, ithese iinformal iarbitrations iwere ithe inorm. iThe iUS ihas ithe iworld’s 

imost iadvanced iand isuccessful isystems ifor isettlement iof idisputes ioutside ithe iformal 

ilegal isystem ithrough imechanisms iof imediation iand iarbitration. i 

More iextensive iuse iof ithis isystem iinternationally iand iby iother icountries ican 

idramatically ienhance ithe ispeed iand iquality iof isocial ijustice iglobally. iUsage iwithin ithe 

iUS ivaries iwidely. iAbout i11 ipercent iof icivil icases iin iNorthern iCalifornia iare isettled iby 

imediation, icompared ito iaround i2 ipercent iin ieastern iNew iYork iand i0.5 ipercent iof icivil 

icases iin iEurope. iAbout i10 ipercent iof idivorce icases iin iGermany iare isubmitted ifor 

imediation i(McManus& iSilverstein, i2011). 

In ithe iunited iKingdom i(UK), ithe igovernment iis ikeeping itabs ion ithe iuse iof iADR, ias 

ishown i iby ithe iinclusion iin ithe iCivil iProcedure iRules i1998 i(CPR) iwhere imany imeans 



3 

 

ihave ibeen iput iin iplace i ito ifacilitate iADR. iThe iCPR iwanted ithe iadoption iof iADR ias 

ialternative imeans iof isolving idisputes ibefore ilitigation. iIn ipreference ifor iADR, ithe 

icourts iwould iusually istay itheir iproceedings iin ithe iadministration iof ijustice. iThe 

igovernment ipromised ito iapply iADR iin iall iappropriate icases iinvolving igovernment 

idepartments. iIn iaddition, iLord iJustice iJackson’s ifinal ireport ion icivil ilitigation icosts 

iindicated ithat iall ibenefits iwere iassigned ito ialternative idisputes iresolution imechanisms. 

iIn iaddition, iLord iJustice iJackson iaffirmed ithat iparties imust inot ibe iforced ito imediate; 

ihe iurged icourts ito iuse iall imeans iat itheir idisposal ito ipromote imediation. iFurther, ihe 

irecommended iparties ithat ihad iunreasonably irefused ito imediate ito ibe islapped iheavy 

ipenalties iin iterms iof icosts i(Hogan i&Lovells, i2016). 

 

In iAustralia, imediation ipractices ihave ibeen iin iuse ifor imany iyears iamongst ithe 

iindigenous iPeople. iThe iancient iceremony iof iMawul iRom ipracticed iby ithe iYolgnu 

ipeople iin iEastern iArnhem iLand iis isaid ito ibe ipartly iresembling iwestern imediation 

ipractices. iThe ielders iin ithe icommunity, iwho ihave igood iskills iin icommunication iand iof 

ineutral istatus, iencourage iresolutions icentred ion ia ijoint idecision-making iprocesses. 

iArbitration iand imediation iwere ipart iof ithe icommercial iand isocial icustoms ithat 

iimmigrants icame iwith ifrom iBritain ito iAustralia. iIt ihas icommonly ibeen iused isince ithe 

ilate i1970s i(Astor i& iChinkin, i2002). 

 

The iUnited iNations i(UN) iholds ithe iview ithat, ito imaintain iinternational ipeace iand 

isecurity ithrough ipeaceful imeans iincluding ithe isettlement iof iinternational idisputes ineeds 

ithe iuse iof iADR. iIn iresolving idisputes, iat ithe iglobal ilevel, iArticle i33 iof ithe iUN 
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iCharter ienjoins iparties ifirst iseek ia isolution ito itheir idispute iby inegotiation, ienquiry, 

imediation, iconciliation, iarbitration, ijudicial isettlement, iresort ito iregional iagencies ior 

iarrangements, ior iother ipeaceful imeans iof itheir iown ichoice i(Muigua, i2016). 

Africa ihas iexperienced ithe ihighest inumber iof iarmed iconflicts istarting ifrom imilitary 

icoups, icivil istrife iand iland iclashes isince iindependence. iConflicts iin iAfrica ihave ibeen 

iwitnessed iin iSierra iLeone, iDemocratic iRepublic iof iCongo, iUganda, iSouthern 

iSudan,Somalia, iRwanda, iNigeria iand imany iothers. iThese iconflicts ihave iadversely 

iaffected iaccess ito ibasic ineeds. i 

In iBurundi’s iturmoil iof i1990’s, iaccess ito ieducation iwas ihit ihard ileading ito idestruction 

iof ieducational iinfrastructure iup ito ia itune iof imillion ishillings, idisplacement iof ipupils, 

iparents, iand iteachers ito ian iextent ithat ithere iwas iinadequate ieducational iinfrastructure, 

iserious iunderstaffing iand ilow ienrolment iduring iand iafter ithe icrisis i(Obura i& 

iMuiruri,2019). 

In iSouth iAfrica, iNigeria, iBenin iand iEgypt, ithe ispectrum iof iADR iefforts iare ihighly 

iadvanced. iIn iaddition, iother icountries itook iover ithe iinitiative ito idevelop iADR ipractices 

iwithin itheir icommercial iindustry. iSome ieven ienacted ilegislation ito iestablish iADR 

imethods ias ia iway iof iminimizing ilitigation iin icourt. iFor iinstance, iTanzania iincorporated 

iADR iinto iits ilegal isystem. i 

Mozambique ipassed ian iArbitration, iConciliation iand iMediation iAct ithat iis icompliant 

iwith iWorld iTrade iOrganization i(WTO) istandards, iwhich ilegitimized inon-court iADR. 

iTheir iNational iAssembly iapproved irevisions ion icommercial icode, iwhich iallowed ifor 

iresolution iof ibusiness idisputes ithrough iADR i(Phillips, i2012). 
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Ghana ihas iexperienced iconflicts iandADR iwas iused ito iresolve imost iof ithem.The iuse iof 

iADR imechanisms ispeeded iup ithe iresolution iprocesses iwithout iincurring iadditional icosts. 

iThe ipresence iof ithe ivarious itools iof iADR imakes iit ieasy ifor ipractitioners ito 

icontextualize ievery idispute iso ithat ithey ican idevise ia isuitable iappropriate imechanism ifor 

ispecific idisputes. iADR igives iparties’ iinvolved iin ia iconflict imore icontrol iover 

icontentious iissues ibetween ithem, ifacilitates iproblem-solving imechanisms, iand igives imore 

ieffective isettlement ifor isubstance iand inuance. iFurther ialternative idispute iresolution 

imechanisms ipromotes ico-operation iand icreates irelationships iaimed iat ipreventing 

iconflicts. iA igo ibetween iwho isits ion ithe ifence icannot ihelp iovercome ibarriers ito 

ieffective isettlement iof idisputes iand ifacilitate iits iresolution i(Affrifah, i2015). 

 

In iNigeria, iresidents iof iCalabar ihave ilargely iembraced iindigenous imechanisms ito iavoid 

iand/or iiron iout iconflicts. iPolitics iand isocio-cultural iconflicts ijeopardize ithe istability iof 

ipeace iin iCalabar. iAccordingly, iindigenous ipreventive imechanisms ineed ito ibe iidentified 

iand isupported iby ithe ilaw ito isupplement ithe iattempts ito iresolve idisputes iin iNigeria 

i(Usang i&Eloma, i2014). 

In iSouth iSudan, ithe iavailability iof ithe itraditional iorganizations iused ito ibe istrong 

ienough ito ihandle idisputes ibefore ithe icurrent icivil iwar. iIn ithe ioutbreak iof ithe icivil iwar 

iin i1983, ithe iNgok iDinka ipopulation iwas icoerced iinto iexile ibetween i1985 iand i1987. 

iThis iwar igreatly iaffected iand iweakened itraditional iinstitutions isuch iADRs iused ito isettle 

iconflicts iamongst icommunities. iThis ishowed ithat ithe iexistence iof ithese iinstitutions ihad 

ia ipositive iimpact ion idispute iresolution. iHowever, itheir idisintegration ihas iled ito iincrease 

iin idisputes iamong icommunities i(Nyabuga, i2017). 



6 

 

In iKenya, ithe ijurisprudential ifoundations iof iADR iare irooted iin ithe idifferent iforms iof 

itraditional idispute iresolution imechanisms i.ADR imechanisms ifind imore iresonance iin 

iAfrican isystems iwhich iespoused ithe iideals iof ireconciliation iand ipacifism i. iHowever, 

iover ithe iyears, ithe itraditional ijustice isystem iwhich iespoused ithese imechanisms ihas 

ibeen iignored iand icourts ihave ihad iless ireference ito iit, ileading ito istagnation i(Gakeri, 

i2020). 

 iAlternative iDispute iResolution iwas iintroduced ito icomplement ithe iformal ijustice isystem 

iand itraditional idispute iresolution imechanisms i(TDRM) ithrough ithe i2010 iKenyan 

iConstitution iChapters i(159 iart. i(2) i(c) iand i(3). iADR iwas iintroduced iwith ia itwo-fold 

iview iof idealing imore ieffectively iwith igrowing icaseloads iin iKenya iand ito iimprove 

icitizens’ iaccess ito ithe ijustice isystem. iAccess ito ijustice iin iKenya iespecially ifor ithe 

ipoor iand imarginalized igroups iis istill ia imirage. iThis iis ibecause iaccess ito ijustice iwas 

inot ijust iabout ipresence iof iformal icourts iin ia icountry ibut ialso iit ientails ithe iopening iup 

iof ithose iformal isystems iand ilegal istructures ito ithe idisadvantaged igroups iin ithe isociety. 

iThe iremoval iof ilegal, ifinancial iand isocial ibarriers isuch ias ilanguage, ilack iof iknowledge 

iof ilegal irights iand iintimidation iby ithe ilaw iand ilegal iinstitutions iis ithe inorm i(Muigua, 

i2016). 

Alternative idispute iresolution imechanisms iand itraditional idispute iresolution imechanisms 

iare inow iformally irecognized iin ithe iKenyan iConstitution i2010 iand iprovided ifor iunder 

ivarious istatutes. iIt ihas iled ito ian iincrease iin ithe iapplication iof ithese imechanisms iby 

icourts iand itribunals, iamongst iother iinformal iforums iin iKenya. iThe ijudiciary ihas ialso 

isince ilaunched iand irolled iout ithe iCourt-Annexed iMediation iProject ito iespecially ideal 

iwith icommercial iand ifamily imatters. iTherefore, iit iwas iexpected ithat imany idisputes ithat 
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iused ito iend iup iin icourt iwould ibe imanaged iusing ithese imechanisms. iCourts ihave ia 

iconstitutional iobligation ito ipromote itheir iutilization iwhether iwithin ithe iformal 

iframework, ithat iis, icourt- iannexed iADR, ior ias iinformal imechanisms ias ienvisaged iin 

ithe ivarious iconstitutional iprovisions i(Muigua, i2017). 

 

Before ithe iadvent iof icolonialism, imost iAfrica icommunities, iif inot iall, ihad itheir iown 

itraditional iresolution idispute imechanisms iof iaddressing iconflicts. iThese imechanisms ihad 

iestablished istructures iof igovernance iin itheir iareas iof ijurisdiction. iFor iinstance, iin iKenya 

imost icommunities iresolved idisputes iusing itraditional itechniques ilike imediation ithrough ia 

icouncil iof ielders ithat iexisted iin ialmost iall icommunities. iBetween ithe iPokot iand 

iMarakwet, ithe icouncil iof ielders, ireferred ito ias i“Kokwo,” iwas ithe ihighest iinstitution iof 

iconflict imanagement iand isocio-political iorganization. iIn ithe iAgikuyu icommunity, ithe 

icouncil iof ielders i(Kiama) iacted ias ian iarbitral iforum ior imediator iin idispute 

iresolution.The ielders iand itheir iinstitutions iwere iaccessible ito ithe igeneral ipopulace iand 

itheir idecisions iwere ihighly irespected. iOthers iwere; ithe iAmeru—NjuriNcheke, ithe 

iAbagusii i–Etureti, ithe iTurkana—Ngaisikou iEkitoe, iDigo—the iKaya, iGiriama—Wazee iwa 

iMtaa, iWajir iand iIsiolo—Peace iand iDevelopment iCommittee i(WPDC) iand iPeace iand 

iReconciliation iCommittee i(IPRC) irespectively ito iname ibut ia ifew i(Kariuki i&Muigai, 

i2016). 

A ifew iof ithe iADR imechanisms ilike iarbitration iand imediation, ihowever, igained 

iprominence ieven iunder ithe iformal isystems, ias ithey iwere isupported iby imainly ithe 

iinternational ibusiness icommunity ias iforums ito iaddress iarising icommercial idisputes. 

iThus, iKenya, iin ia ibid ito ibe iat ipar iwith iits iinternational ibusiness ipartners, ideveloped 
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ilaws ion iarbitration, iwhich ihave ibeen irevised iwith itime ito ireflect iinternational ibest 

ipractices. iThere ihave ibeen ialso ia ifew iorganization istraining iprofessionals ion imainly ithe 

itwo imechanisms iand ideveloping icodes iof iconduct ifor ithose itraining ior ipracticing iunder 

itheir iumbrella. iHowever, iwith ithe irecognition iof iADR iunder ithe icurrent iConstitution iof 

iKenya iand ivarious istatutes, ithere ihave ibeen ian iincreased ineed ifor imore iprofessionals 

ito itrain iand igain iexpertise iin ivarious iADR imechanisms i(Muigua, i2017). 

The imanagement iof iConflict iis inot inew iin iKenya. iIn ithe iMaasai icommunity, idetailed 

itraditional iconflict imanagement itechniques ido iexist. iThe iresponsibility ito iprevent iand 

imanage iconflict ilies ion ithe iindividual ifamily, ineighbourhood iand ithe icommunity iat 

ilarge. iLeaders iof isuch iinstitutions iare iexpected ito ikeep ilaw iand iorder iwithin itheir 

ijurisdiction. iThe iuse iof isocialization iand ieducation iis ian ieffective itechnique iamong ithe 

iMaasai ito iarrest iconflicts ibeforehand iin iand iout iof ithe icommunity. iChildren iare itaught 

iwhat ithey ishould ido iand iwhat ithey ishould inot ido iin ithe icommunity iat itheir itender 

iage. iThey iare itaught ito irespect iolder ipeople ifor ithey ibelong ito ithe isociety. iNorms, 

itaboos iand ilifestyle iof ithe isociety, iareincorporated iinto ithe iminds iof ithe iyounger 

ipeople.Gender iroles iare iclearly ioutlined iat ithis istage, ias iboys iare iencouraged ito ilook 

iafter ithe ianimalsand igirlshelp itheir imothers iin ihousehold ichores. iBoys iare itaught ihow 

ito ifight, iwhile iyoung. iThis iis idone ito iprepare ithem ito ibe ithe icommunity isoldiers iin 

ithe ifuture.This ispurs iinter-community, ior ifamily iconflict ithat ineeds iADR ito isettle ithem 

i(Ngaga, i2013). 

 

It ihas ibeen iobserved ithat ialternative idispute iresolution ihas ibeen iapplied iin inumerous 

isituationsin iKenya; ithe iKenya iNational iDialogue iand iReconciliation iprocess iof i2008 iis 
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ia iperfect iexample iof imediation iwhere ia ipanel iof iAfrican iEminent iPersons ifrom ithe 

iAfrican iUnion iassisted iKenya ito iresolve ithe i2007 iPost-Election icrisis. iThe ivarious 

imechanisms iof iADR iwere iapplied ito iresolve idisputes iamong icommunities iand irestore 

ipeaceful ico-existence iin iKenya.Truth, iJustice iand iReconciliation iCommission iof iKenya 

i(TJRC) iwas itasked ito icollect iinformation ion ihow ihistorical iinjustices iand idisputes ican 

ibe iresolved. iAmong iothers, ithe icommissions irecommended ion ithe iuse iADR iand ithe 

istate ito imake ipublic iapology ito ioffended iindividuals iand icommunities i(Mwagiru, i2008). 

 

The iAlternative iDispute iResolution iMechanisms iused iin iKenya iare imediation, 

inegotiation ias iwell ias iconciliation iand iinquiry. i iNegotiation iis ia imechanism ithrough 

iwhich itwo ior imore iparties iin idispute iagree ito ireach ia ijoint idecision iregarding iissues 

ithat iaffect iboth iparties iin iorder ito iavoid ifurther idispute ior iviolent iconflict. i iIt ialso ia 

imechanism ithrough iwhich itwo ior imore iparties imeet ito idiscuss ishared ilike iopposing 

iinterests ithat iaffects iboth iparties i(Fisher, iUry i& iPatton, i2008). 

The iAlternative idispute iresolution isystems, ihowever, ilack iadequate idocumentations ihence 

ileading ito iinconsistency iin irulings iand ireplicable ioutcomes idue ito iweak ipoints iof 

ireferences iespecially iin imost iparts iof iKenya. i iWhen iit icomes ito iarbitration iwomen 

iwere ileft iout ibecause iof ithe icultural ipractices, iyet iADR icalls ifor iparticipation iof iall 

iparties iinvolved iin ithe iconflict. iNot iforgetting ithe ichallenges iof ilitigation iof ibeing 

icostly, itime-consuming, inot ibeing iconfidential, iintimidating iatmosphere iand inot iaccessing 

ijustice ito ithe ipoor iand iwomen iled ito ithe ibirth iof iADR i(Muruthi, i2006). iMany 

icommunities iin iKenya, ilike ithe iKaya ielders iamong ithe iDigo icommunity, ithe iNjuri 
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iNcheke iof iMeru, ithe iKiama iof ithe iKikuyu icommunity iand iKer iamong ithe iLuo 

icommunity ihave icouncil iof ielders iwho iare icommunity igatekeepers i(Muigua, i2017). 

 

According ito iM’Imanyara i(1992), iNjuri iNcheke iwas ithe iinstitution iwhose iresponsibility 

iwas ito imake ilaws, iissue istate iorders ias iwell ias idecrees iaffecting ithe ientire iMeru 

isociety. iNjuri iNcheke iacted ias ithe ijudiciary iand ialso ienforced ithe irules iand iregulations 

iaimed iat iconserving ithe ienvironment. iIt icontinues ito ioperate iin ithe iMeru icommunity 

iand iplays ivarious iroles iin iconflict iresolution iand imaintenance iof ipeace inot ionly iwithin 

ithe iMeru icommunity ibut ialso iwith iits ineighbours. iThe iNjuri iNcheke iand iLuo iCouncil 

iof iElders iwere ireported ito ibe iconsulting ito ifacilitate ia inational ielders’ imeeting ito 

idiscuss ithe icrisis iin ithe iKenya’s iGrand iCoalition igovernment. iThis iindicates ithat 

iindigenous iinstitutions ican iplay ia ikey irole iin ireconciliation iand ipromoting isustainable 

ipeace iin iKenya. 

 

According ito iNjanye i(2010), ithe idominations iof ithe iPortuguese iin i16th iCentury, iArabs 

iin ithe i18th iCentury iand ithe iBritish iin ithe i20th iCentury ileft ithe imajority i(71%) iof ilocal 

ipeople iin iKwale iCounty imarginalized iand ilandless. iThe iland iwith ititle ideeds ilike ithe 

iprime ibeach iplots iare iowned iby iforeign iinvestors.Settlement ischemes ihave ibeen ifraught 

iwith iproblems, iirregularities iand idisputes i(Haki iCentre, i2013). iLand iissues iamongst 

iothers ihave iled ito iseveral iuprisings iby ilocals, iincluding iKaya iBombo iin i1997 iand 

iMulung’u-Nipa iin i2007-2008. 
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The iMombasa iRepublican iCouncil i(MRC) iis ia isocial imovement, iwhich iarose iin i1998 

iciting imarginalization iand iland iinjustices iagainst iindigenous icoastal ipeoples. iThe 

imovement imade isecessionist iclaims ion ithe icoastal istrip iof iland iand iattracted iwide-

ranging isupport iamongst icoastal ipeoples. iIn i2008 ithe iMRC iwere iaccused iof itraining 

iyouth imilitia iin iMulungu iNipa iforest. iIn i2016, i inew iconcerns iemerged iabout ithe 

imilitia itraining iin isacred iforests i(Kayas) iin ithe icoastal iareas i(Goldsmith, 

i2011).According ito iMoyo i(2007), iland iallocation iand iland itenure isecurity iare iimportant 

iissues ifor icontemporary iAfrican irural icommunities idue ito iinequalities iin iallocation 

iunder ithe icolonial iregime iand ithe ipost-colonial iadministration, ipopulation iincrease, 

iexpansion iof iagriculture, iincreasing iinvestor iinterests iand iresettlement ischemes. 

 

According ito iHaki iCentre i(2013), iKwale iCounty ihas i25 isettlement ischemes ifor 

iindigenous ipeople, ibeginning iin iDiani iin i1978. iThese iremain iproblematic ito ithis iday iin 

iterms iof idisputes iover iancestral iclaims, iunequal iallocations, i ilarge-scale iallocations ito 

inon-indigenous ipeoples i(the igovernment iused ithe ischemes ito isettle ilandless i iup-country 

ipopulations), icorruption, ilack iof iparticipation, idouble ititling iand isale iof iallocated ilands 

iat ia ithrow iaway iprices iamongst iother iissues. 

According ito iIpsos i(2013), iin iNg’ombeni, iwhich ihas ibeach ifront iareas, imany iland 

idisputes iare isaid ito iresult ifrom i‘table ititles’ iwhere inon-local imade ian iagreement 

iwithout iseeing ithe iland, iand iwhen ithey icome ion ithe iground ithey ifind isomeone ielse 

iwith ia ititle ideed. iChiefs inoted ithat iin iMackinnon iarea, iit iseemed ithat ioutsiders 

ireceived ititles ibut ilocals idid inot. iIn iDiani, ioutsiders ibought iland ilegally, ihowever, ithe 

ichildren iof ithose iwho isold ithe iland iare inow isaying ithey iwere ipaid i‘peanuts’. iOther 
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ichiefs iconcurred ithat ielders ishared ithe iland iand ilater isold iit iat ia ithrow iaway iprices 

iand inow ithe iyoung igenerations iare iagitating ito iget ithe iland iback. 

 

According ito iOlaoba i(2010), iindigenous imechanisms ithat iare iused ifor ithe iprevention 

iand iresolution iof iconflicts iare iless icomplex, isave itime, iand igive ia ichance ito iparties iin 

iconflict ito iactively iparticipate ito isolve itheir iown iproblems iand ito ihandle itheir iaffairs 

iin ia irelatively imore iacceptable iway. iThe ifeatures iof iindigenous iconflict iresolution iin 

iAfrican isocieties iincluded iperformance istance, iresolvability iof iconflict idue ito ithe 

iadopted imethods iand imechanisms idemonstration iof ithe icustoms iand inorms, ideification 

iof ithe iethnical iframework iof ithe isociety, iand ithe itrust iof iconflict iresolution 

imechanisms ithat iwere iwidespread ithroughout ithe isociety. iAll ithis iis ileading ito ithe 

icreation iof iconducive ienvironment ifor ithe ifacilitation iof ipeace iand ithe ienhancement iof 

iharmony iwithin iand ibetween ineighbouring icommunities. iIn iother iwords, ithese 

imechanisms iare irestorative ithus ileading ito ithe ihealing iof ithe icommunities ithat ihad ino 

ichoice ibut ito ilive itogether ior inext ito ione ianother. 

 

Dispute isettlement imechanisms ionly iaddress ithe iissues iraised iby idisputants iand iaims iat 

iresolving ithe iissues iwithout iventuring iinto ithe iroot icauses iof ithe idispute. iExamples iof 

idispute isettlement imechanisms iare iarbitration iand iadjudication. iTraditional ijustice 

isystems iare idispute iresolution imechanisms. iThis iis ibecause itraditional idispute iresolution 

itools iutilize iresolution imechanisms isuch ias inegotiation, imediation iand iconciliation ito 

iensure ithat ithe iroot-cause iof ithe idisputes iare iaddressed iand iassist ithe iparties ito iexplore 
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imutually isatisfying iand idurable isolutions. iWhere ithese imechanisms ihave ibeen iemployed, 

ithey ihave ibeen ieffective iin imanaging iconflicts iand ithe iformal iinstitutions i(Biko, i2011). 

 

The ijustice isystem iin iKenya ionly iprovides ia ilegal imeans iof ialternative idispute 

iresolution. iThe icourts iare ioften iused iwhen iparties iin idispute icannot icome ito ian 

iagreeable ioutcome. iThe iformal ilegal isystem idoes inot iprovide ia isolution ithat ifits iboth 

iparties ibut iin iitself iis ia iwin-lose isituation. i iOne iparty iwins iat ithe icost iof ithe iother. 

iThis idoes inot ihelp iamend ior icreate ibonds ithat iwould ihelp iprevent iconflict iin ithe 

ifuture. iTherefore, ithe ipunitive inature iof ithe ilegal isystem iin iitself ican ibe isaid ito 

icontribute ito iconflict. iViolent iconflict iin iAfrica icontinues ito ibe ipersistent iindicating 

ithat idespite ithe iincreased iattention iand iimproved iknowledge iabout iconflict imanagement; 

imodern iinternational imethods iare ialso idefective iin ifacing ithese ichallenges i(Zartman i& 

iTouval, i1996). 

 

To iprevent iconflicts, iinstitutions ihave ito ibe iguided iby ithe imethods iof iaddressing ithe 

iunderlying icauses iof ithe iconflict iin iorder ito iprevent iescalation iand isubsequent iviolence. 

iIn iKenya, imembers iof ithe icivil isociety, irelevant igovernment iarms, imembers iof 

ireligious iorganizations iand imembers iof ithe icommunity iinvolved iin iAlternative iDispute 

iResolution ihave ito ibe iempowered ito iguide idisputants iin iconflict. iThese iinstitutions ican 

iprovide iavenues ifor iconflict iprevention ithat ithe iCourt isystem ido inot iuse i(Kathambi, 

i2017). 
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According ito iMuigua i(2012), iCourts ihave inever iguaranteed ifair iadministration iof ijustice 

idue ito imany ifactors. iLitigation iprocess iin iKenya iand iin iother iparts iof ithe iworld ihas 

ifaced imany ishortfalls idealing iwith iaccess ito ijustice; ie.g.high ilegal ifees, igeographical 

ilocation, isophisticated i i irules iand iprocedure iapplied iin ilitigation. iThe ifunctions iof ithe 

icourt iare ihinged ion ithe ilimitations iof icivil iprocedures, iand ithe ilitigious isteps itaken iby 

ithe iparties iinvolved. i iConflict icontrol iby ilitigation ican itake iseveral isteps ibefore ijustice 

ican ibe idelivered idue ito ithe iprocedures iand iresource ilimitations iplaced ion ithe ilegal 

isystem iby icompeting ifiscal iconstraints iand ipublic. iThis imakes iADRs ias ithe inearly 

iinstantaneous iway iof idelivering ijustice. 

Land iclashes iin iMt iElgon idistrict i iwhich istarted iin i1960’s,sparkled iagain iin ithe i2006 

ito i2008 ishow ionce iagain i ithe iformation iof ia irag itag iarmy iknown ias iSabaot iLand 

iDefence iForce i(SLDF) ithat iresisted ithe isettlement iof icertain ipeople iin ithe icontroversial 

iChepyuk iphase iIII isettlement ischeme. iThe iorigin i iof iSLDF iwas iin iChepyuk isettlement 

ischeme, ia iregion ithat ilearning iwas iseverely idisrupted ito ian iextent ithat iall ithe itwenty 

ifive i(25) ischools iwere iclosed ior idestroyed iand iover i250 iteachers ifrom ithe iregion iwere 

idisplaced(Okumu, i2013). 

According ito iKenya iNational iBureau iof iStatistics—KNBS i(2014), iintensity iof idrought 

iaffects inormal iactivities iof ipeople iand ileads iinto ia istruggle ior icompetition ifor 

iresources. iPeople iin iareas iheavily ihit iby idrought imove ito iricher izones inearby, ibut 

ithese imoves iare inearly ialways inot iwelcome. iThey iface iresistance iand ihence igenerate 

ifurther iconflict. iOromo ifrom iEthiopia icross iborder iinto iKenya ito igraze iwhen ifaced 

iwith idrought iin iEthiopia, isame ito iPokot iin iKenya iwho igo ito iUganda iin itimes iof 

idrought. iPastoralists ifrom iKenya ialso iflock iareas iof iMarsabit, iGarissa, iIsiolo ior iMoyale 
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iin iorder ito iescape idrought iin itheir iareas. iA inational isurvey ireport i2014 iconcluded ithat, 

idrought iand ifeuds iconstitute ithe iprimary iand igrowing ithreat ito ithe ipastoralists’ iway iof 

ilife iand isurvival. 

1.2 iStatement iof ithe iProblem 

Meru iand iKwale iCounties ihave iexperienced iconflicts ithat ihave ibeen iapproached ifrom 

ithe imodernistic iand itraditional iperspectives. iPeace ibuilding iefforts iin iboth icounties iare 

iaimed iat iforestalling iconflicts.The irole iof itraditional imechanisms ihas ibeen iappreciated 

ifor ia ilong itime iin iconflict iresolution. iHowever, iin iMeru iCounty, ithere ihas ibeen ian 

iincrease iin iconflicts, idue ito ithe i istruggle iover inatural iresources ilike iland, iwhich iis 

iused iin ifarming iespecially iMiraa, idomestic iconflicts, iand ipolitical.Similarly, iin iKwale 

iCounty ithere ihas ibeen ia irise iin iland irelated iconflicts iand iother icrimes.According ito 

ithe iAnnual iPolice iReport i(2015), iKwale iis iranked i28th iout iof iKenya’s i47 icounties iin 

ireported icrimes, iwith i1097reports i(GoK, i2015). iConflict iresolution iand ipromotion iof 

isustainable ipeace iand ipeace ibuilding ineed iinvestigation iwith ia iview iof istrengthening 

ithem iand iinfuse ibest ipractices iof iADR.The iADR imechanisms iare iquick, iefficient, 

ieffective, icheap, iflexible iand iconfidential. iThey iare igeared itowards ia iwin-win iscenario 

ias ia ifertile irecipe ifor ipeace ibuilding ithat iis idone iby ithe irenowned icouncil iof ielders 

ifor iboth iMeru iand iKwale iCounties ito isolve iconflicts iand ihence ibuild ipeace ifor 

iharmonious ico-existence iand idevelopment. iDespite ithe iemployment iof iboth imodernistic 

iand itraditional iconflict iresolution iperspectives, ithere iis ia irise iof iconflicts iin iboth 

icounties. iIt iis iagainst ithis ibackground ithat ithis istudy isought ito iassess ithe iapplicability 

iof ialternative idispute iresolution imechanisms i(mediation, inegotiation iand iconciliation) ito 
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ifind iout itheir ieffectiveness iand iefficiency iin ithe idelivery iof ijustice ito ithe itwo 

icommunities. 

1.3 iObjectives iof ithe iStudy 

1.3.1 iGeneral iObjective 

The igeneral iobjective iof ithe istudy iwas ito iassess ithe iapplicability iof iAlternative iDispute 

iResolution iMechanisms iand itheir iimplications ifor ipeace ibuilding iin iKwale iand iMeru 

iCounties. 

1.3.2Specific iObjectives 

i. Examine ithe icomposition iof iactors iinvolved iin ialternative idispute iresolution 

imechanism ifor ipeace ibuilding iin iKwale iand iMeru iCounties. 

ii. Assess ithe iinfluence iof iinterests iof iactors iinvolved iin ialtenative idispute iresolution 

imechanism ifor ipeace ibuilding iin iKwale iand iMeru iCounties. 

iii. Establish ithe ipositions itaken iby iactors iinvolved iin ialtenative idispute iresolution 

imenchanism ifor ipeace ibuilding iin iKwale iand iMeru iCounties. 

1.4 iResearch iQuestions 

i. How idoes ithe icompositions iof iactors iinvolved iin ialternative idispute iresolution 

imechanism iinfluence ipeace ibuilding iin iKwale iand iMeru iCounties? i 

ii. How idoes iinterests iof iactors iinvolved iin ialtenative idispute iresolution imechanism 

iinfluence ipeace ibuilding iin iKwale iand iMeru iCounties? 

iii. To iwhat iextent ido ithe ipositions itaken iby iactors iinvolved iin ialtenative idispute 

irsolution imenchanism ion ipeace ibuilding iin iKwale iand iMeru iCounties? 
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1.5 iSignificance iof ithe iStudy 

The istudy iassessed ithe iapplicability iof iADR imechanisms iin ipeace ibuilding iin iKwale 

iand iMeru iCounties. iInspite iof ithe irelevance iof iADR, isuch ias ireduction iof icost iand 

itime iduring ithe iprocess iof ithe idispute isettlement iand irelatively isatisfactory ioutcome 

iamong ithe iconflicting iparties iafter idispute isettlement iprocess. iIt iis iworth inoting ithat 

ithe inature iof iADR ipractices iin ipromoting ieffective ipeace ibuilding iwas igreatly 

iinfluenced iby ithe idifferent icultural ibackground iand isettings iin ithe iareas iof istudy. iThis 

icould ibe ithe ireason ias ito iwhy iADR ihas inot iadequately ipromoted ipeace ibuilding iin 

iMeru iand iKwale. iSecondly, ithis istudy iintended ito ibe iuseful ito ithe ipolicy imakers 

iespecially iin ithe iarea iof iADR, iLaw, iConflict iResolution iand iPeace iBuilding iin 

iformulating ieffective ipractical isolutions ithat ican ihelp iin iaddressing ithe ichallenges iof 

iADR ifor ipeace ibuilding. 

Thirdly, ithe istudy iintended ito icontribute ito ithe ilatest iexisting iliterature ion iADR iand 

ipeace ibuilding isince ithere iis ilimited iliterature ion iADR iand ipeace ibuilding iin iKwale 

iand iMeru iin iparticular. iThe ifindings iand iconclusions iof ithis istudy iwas iused ito 

igenerate irecommendations ifor ibest ipractices iof imediation ito ibe iused iby iimmediate 

icommunity/society ithat ihave ibeen istudied iand inational iand iinternational icommunity iat 

ilarge, iwhich imay ialleviate ipressing iand iperennial icase ibacklogs. i 

1.6 iScope iandJustificationof ithe iStudy 

This istudy ifocused ion ithe iefficacy iof iAlternative iDispute iResolution imechanisms iand 

itheir iimplications ifor ipeace ibuilding iin iKwale iand iMeru icounties. iSpecifically, ithe 

istudy iwanted ito iassess ihow imediation, inegotiation iand iconciliation icontributes ito ipeace 

ibuilding iin iMeru iand iKwale icounties. iThe istudy iwas icarried iout iin iMeru iand iKwale 
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icounties iamong icouncil iof ielders i(Njuri iNcheke iand iWazee iwa iKaya), ireligious ileaders, 

iand ipublic iadministrators iwho itake ipart iin ipeace ibuilding. iThe isample isize iwas i92 

irespondents ifrom ia itarget ipopulation iof i312-peace ibuilders iin iMeru iand iKwale 

icounties. 

These itwo icounties ihave iexperienced ian iincrease iin icommunity idisputes idespite 

iexistence iof irobust iADR imechanisms. i 

This istudy iwas icarried iout ito idetermine ithe iefficacy iof iAlternative iDispute iResolution 

imechanisms iand itheir iimplications ion ipeace ibuilding iin iKwale iand iMeru icounties. 

1.7 iLimitation iof ithe iStudy 

The istudy iwas ilimited iby iuncooperative irespondents iwho iwere inot iready ito ifill iin ithe 

iquestionnaires idue ifear iof ivictimization. iAdditionally, ithe isome irespondents iwere iunable 

ito iread iand iwrite ion itheir iown ithus islowing idown ithe iprocess iof idata icollection. iSome 

irespondents, iespecially, ipublic iadministrators ihad ivery itight ischedules, iwhich icould inot 

ieasily iaccommodate iour iactivities. iThis imade iit idifficult ito iget ithem ito ifill iin 

iquestionnaires. 

The iresearcher iinformed irespondents ithat iall iinformation icollected iwas ianonymous, 

iprivate iand iconfidential iand ithus, iit iwould inot ibe iused iagainst ithem ias iit iwas imeant 

ifor ipurely iacademic ipurpose. iIn iaddition, i i ithe iresearcher iused isimple iand iclear 

iquestions, iused ilocal iinterpreter ito ihelp ithose irespondents iwho iwere iunable ito iread iand 

iwrite iand ithis ienhanced idata icollection. iAdditionally, ithe iresearcher ibooked iappointment 

iwith ipublic iadministrators ioutside iworking ihours ito iensure ithat ithey igot iadequate itime 

ito ifill iin iquestionnaires. 
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Secondly, iit iwas ianticipated ithat idue ito ithe iwide iuse iof iADR iin ithe iregion iand 

idistance ibetween ithe iwards, iroads, iterrain iof ithe iplace, iit iwould ibe idifficult ito ifind ithe 

isampled irespondents iin itime. iMeru ibeing ia ifarming izone i(especially imiraa ifarming), iit 

iwas idifficult ito ifind irespondents iwho iwere inot iengaged iin ifarming. iFor iKwale iCounty, 

iwe ihad ifears iof iinsecurity icaused ibyAl-Shaabab ias ithey icould iattack ia igroup 

iassembled ifor iresearch iinterviews iat iany itime. iIt iwas ialso ianticipated ithat isome iof ithe 

irespondents icould inot isee ithe irelevance iof ithis istudy iand itherefore irefrain ifrom 

ianswering ithe iquestionnaires, iparticipating iin iFGD isessions iand iKey iinformant isessions. 

iTo icounter iall ithese ilimitations, iwe iconducted iour iresearch iactivities iin ithe iafternoon 

iwhen ifaming iactivities iare ilow. We ialso iensured ithat iall iour iresearch iactivities iwere 

iconducted iin irelatively isafe iplaces. I 

 

1.8 iAssumptions iof ithe iStudy 

This istudy iassumed ithat ialternative idispute iresolution imechanisms iwere iapplied iin iMeru 

iand iKwale iCounties. iIt iwas ialso iassumed ithat ithe igovernment ito isends icourt 

irepresentatives ito iattend imeetings iof ithe icouncils iwhile isolving idisputes ito iget ithe ifeel 

ion ihow ithe icouncil iof ielders iconduct itheir iaffairs. 

 

1.9 iDefinition iof iOperational iTerms 

Alternative iDispute 

iResolution 

iMechanisms: 

A iset iof iapproaches iand itechniques iaimed iat iresolving 

idisputes iinon-confrontational iway ithrough inegotiations, 

iarbitration iand iadjudication. i 
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Conflict: A imanifestation iof idivergent iinterests ibetween iat ileast itwo ior 

imore iparties ion ia igiven iissue. i i 

Conflict 

iTransformation: 

A iprocess ithat ifocuses ion ithe iroot icauses iof ithe iconflict iin 

iorder ito ienable ithe iwarring iparties inot ito iengage iin imore 

iviolence ito ipromote isustainable ipeace. iConflict 

iTransformation iis ithe ideepest ilevel iof ithe iconflict

 resolution itradition. 

Conflict iResolution: A icomplementary iand icontingency imodel iof ithird-party 

iintervention iwith iappropriate iand icoordinated iresolution 

istrategies iof iconciliation, imediation iand ipeacekeeping. i 

Compositions i: The irange iand iquality iof iactors iinvolved iin is ia iprocess iof 

isettling idisputes ipeacefully ithrough ia ithird iparty’s 

iintervention i. 

interest: Motivations ior idrive iinfluencing ithe iactors iparticipation iand 

iability ito imake idecisions iarising ifrom ithe iuse iof iADR 

itechniques. i i 

Positions i: The istand itaken iby iactors iduring ithe iADR iprocess. i 

Peace iBuilding: i The iaction ito isolidify ipeace iand iavoid irelapse iinto iconflict. 

Traditional iDispute 

iResolution 

iMechanisms- i 

Refers ito iall ithose iconflict imanagement imechanisms ithat 

iAfrican icommunities ihave iused isince itime iimmemorial iand 

ipassed ifrom ione igeneration ito ianother. 
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CHAPTER TWO 

LITERATURE REVIEW 

Introduction  

This chapter reviews pertinent literature on the dynamics of ADR mechanisms that influence 

peacebuilding. It focuses on the nature of ADR composition, interests and positions that underly 

the practice of mediation, negotiation and conciliation and influence peace building in various 

contexts. These give way into the identification of gaps in the stock of knowledge with regard to 

the applicability of ADR and peacebuilding.  

2.1 iAlternative iDispute iResolution iand iPeace iBuilding 

 iAlternative iDispute iResolution i(ADR) iis ia iset iof iapproaches iand itechniques iaimed iat 

iresolving idisputes iin ia inon-confrontational iway ithrough inegotiations, iarbitration iand 

iadjudication iShamir, i(2004)states ithat iit iis ia iset iof ipractices iand itechniques ithat iaim ito 

iresolve ilegal idisputes ioutside ithe imain istream icourts. iThis iis ibeneficial ito iall idisputants 

ie.g. iCourt-annexed imediation, ito ireduce ithe icost iof iconventional ilitigation iand ithe 

idelays ito iwhich iit iis iordinarily isubject ito, ior ito ipresent ilegal idisputes ithat iwould iother 

iwise igo ito ithe icourts i(Bvumbwe i& iThwala, i2011). iIt iis ialso ia irange iof iprocedures, 

iwhich iserve ias ialternatives ito ithe iadjudicatory iprocedures iof ilitigation iand iarbitration 

ifor ithe iresolution iof idisputes, igenerally, ibut inot inecessarily iinvolving ithe iintercession 

iand iassistance iof ia ineutral ithird iparty iwho ihelps ito ifacilitate isuch iresolution iBrown 

i&Marriott, i(1993). iAlternative iDispute iResolution i(ADR) iis itherefore, ian iumbrella iterm 

iencompassing ivarious itechniques/practices ifor iresolving iconflicts ioutside iof ithe icourt 

iand igenerally iclassified iinto: inegotiation, imediation, iand iconciliation. i 
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Alternative idispute iresolution ihas ibecome ia ikey ielement iof ithe imodern ijustice isystem. 

iIt iis iable ito iresolve isensitive iissues isuch ias icommunal, ifamily iand iinter-personal iissues 

iout iof iformal icourts. iADR iis irestorative iin inature iand ithe isettlement ireached iis 

ibecause iof iparticipation ias iwell ias iconsensus ibetween ithe iparties iinvolved. iThis 

iprovides ia iwin-win isituation ithat iis isatisfactory ito ithe iparties iin iconflict. iThese iprovide 

iparties iwith ithe iimpetus ito ihonour itheir iagreements iand iimplement ithem iin iorder ito 

iprevent iconflict. iA istudy ion ivarious icommunities iin iAfrica irevealed ithat ieach 

icommunity ihad ia iunique iway iof iconflict iresolution. iThe icommon ifactor iabout ithese 

iindigenous imethods iis ithat ithey ipromoted ijoint iownership iand istake iholding iin ia 

iconflict iBujra i&Solomon,(2005). 

Alternative idispute iresolution imechanism iis ia idispute iresolution iprocess ithat iis iinformal 

iin inature iwhereby iindividuals iand iparties imeet iwith ia ithird iparty iwho ihelps ithem ito 

iresolve itheir iconflict iout iof ithe iformal icourt isystem. iNegotiation, imediation, iconciliation 

iare isome iof ithe iforms iof ialternative idispute iresolution. i iThis imeans ithat iADR iis iused 

iin ivarious iconflict isituations iand iis inot ias irigid ias ithe iformal ijustice isystem iSprangler, 

i(2003). 

 

Alternative idispute iresolution ihas ibecome ia ikey ielement iof ithe imodern ijustice isystem. 

iIt iis iable ito iresolve isensitive iissues isuch ias icommunal, ifamily iand iinter-personal iissues 

iout iof iformal icourts. iADR ibeing irestorative iin inature, ithe isettlement ireached iis ibecause 

iof iparticipation iand ihaving iconsensus ibetween ithe iwarring iparties. iThis iprovides ia iwin-

win isituation ithat iis isatisfactory ito ithe iparties iin iconflict. iThis ialso iprovides iparties 

iwith ithe iimpetus ito ihonour itheir iagreements iand iimplement ithem iin iorder ito iprevent 
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iconflict. iA istudy ion ivarious icommunities iin iAfrica irevealed ithat ieach icommunity ihad ia 

iunique iway iof iconflict iresolution. iThe icommon ifactor iabout ithese iindigenous imethods 

iis ithat ithey ipromoted ijoint iownership iand istake iholding iin ia iconflict iBujra i& 

iSolomon,(2005). 

Conflicts iare ian iinevitable ipart iof ilife iin ievery isociety idue ito ithe idifferences iin 

iinterests, igoals iand ivalues iamongst ithe ipeople. iThe ioutcome iof ithe iconflicts ican ibe 

ieither iviolence ior ipeace idepending ion istrategies iused ito iresolve ithe iconflicts. iHowever, 

imany isocieties ihave iframeworks ithat iare iused iin iconflict iresolution isuch ias ilitigation 

iand ialternative idispute iresolution imechanisms isuch ias icollaborative ilaws, iarbitration, 

imediation, itraditional idispute iresolution imechanism i(TDRM), iconciliation i i iand 

inegotiation. iThe iuse iof ialternative idispute iresolution imechanisms iin iresolving idisputes 

iis ione iof ithe ioldest imechanisms iin imost iof ithe isocieties. iADR iand ipeace ibuilding 

ihave ia ilink ithat ipromotes ijustice iand isocial icohesion iin imany icountries iof ithe iworld. 

iThis ihad imanifested iin ithe itraditional isocieties iin iNorth iAmerica, iSouth iAmerica, 

iAustria, iZealand iand iAfrica. iTheir irelevance ihad iwitnessed iin ithe irole ithey iplay iin 

icomplementing ithe iformal ijustice isystem iin ithese icountries iOdendaal, i(2010). 

 

Inadequate ipolitical isupport, ihuman iresource, ilegal ifoundations iand isustainable ifinancing 

iare isome iof ithe ichallenges ifaced iby iADR. iADR iwould ibemanipulated iby ithe ipolitical 

iclass iand itherefore imay iprovide ia ifertile iground ifor irevenge iand icounter irevenge. iIn 

imost icases,institutions ido inot iprovide iwork istations iassigned ito iADR irather ithey icreate 

iroom iwhenever ithe icases icome. iThis imakes ithe idocumentation iprocess iboth iinsane iand 
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inon-versatile iand ithe itime iallocated ifor iADR iin isome iinstitutions iis iwhat ithey icall 

ispare itime iChong& iZin, i(2012). 

 

According ito iNADRAC, i(1997), ifacilitative iADR iis ithe iprocesses iofdispute iresolution 

ithat idepends ion ia ithird iparty’s iassistance ibut iwithout iadvisory ior ideterminative irole iin 

ithe icontent iof ithe idispute ior iits iresolution. iThe ileast iinterventionist itechnique iin ithe 

ifacilitative icategory iis ifacilitation iitself. iFacilitation iinvolves iform iof inegotiation iunder 

ithe ifacilitator i(the ithird iparty), iwho iuses ileast idegree iof iintervention. iFacilitation iis 

ialso ian iADR imechanism, iwhich iis idescribed ias ithe imanner iin iwhich ia ifacilitator 

iassists ithe iparties ito ireach ia iconsensus iagreement iover ithe imost isuitable iprocess ito 

iresolve itheir idispute. iA ifacilitator ichairs ia imeeting iand iensures ithat iall ithe iparticipants 

iget ia ifair iopportunity ito iair itheir iviews. iMediation iis ioften iconsidered islightly imore 

iinterventionist itechnique ialthough imany ipractitioners iand iresearchers idenote idifferences 

ibetween ifacilitative imediation i(non-interventionist) iand ievaluative imediation. iOften 

ifacilitation iis iused ito icommence ithe idispute iresolution iprocess iwith ithe ifacilitator 

iswitching ito idifferent iroles iincluding ithat iof ia imediator ior iconciliator ishould ithe iparties 

iwish ithat ito ioccur. 

 

In iadvisory iADR, ithe ithird iparty iplays ia ivery iactive irole iin iadvising ithe idisputants 

iabout ithe iissues iand irange iof ipossible iand idesirable iresults iand ithe iways ito iachieve 

ithese iintended ioutcomes. iSome imethods ilike ifact-finding, imini-trials iand iearly ineutral 

ievaluation iare iused. iFact-finding iis ia iprocess iof iclarifying iand idetermining ithe iroot 

icause iin ithe idispute. iThe ithird iparty-neutral, ilistens ito iarguments iand ievidence 
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ipresented iby ithe idisputants ibut imakes ino idetermination iunless ithe idisputants iagree ito 

ishift ithe ifact-finding iprocess ito imini-trial ior iadvisory-arbitration. iAt ithe iconclusion iof 

ithe iprocess, ithe ifact-finder iprepares ia ireport ishowing ithe isalient ifacts iof ithe icase iand 

ithe icircumstances iin iwhich ithe idispute iarose. iThis imay iinclude ian ievaluation iof ithe 

istrengths iand iweaknesses iof ithe idisputants’ irespective icase iand ihow ieach idisputant 

iwould ifare ion iif ithe icase iwere ito iprogress ito iarbitration iAstor i& iChinkin,(2002). 

 

Mtukwa, i(2015), ifurther ipoints iout ithat iADR ipractices iin imost icases iintroduces ia ithird 

iparty ineutral ito ithe iresolution iprocedures. i iFor iexample, ione iof ithe istudies iin iUganda 

inoted ithat iin ithe iAcholi icustoms iwhen ian ioffender ideclares ithat ihe ior ishe ihas 

icommitted ia iwrong, ithe itraditional iconflict imanagement isystem iis itriggered. iThe idispute 

iresolution iprocess iidentifies icertain ibehaviours ias i“kir,” ior itaboo, ithese imay irange ifrom 

ithe icriminal ito ithe ianti-social-violent iacts, idisputes iover iresources, iand isexual 

imisconduct-including ibehaviour ithat iwould iprevent ithe isettlement iof ithe idispute. iClans 

imust ithen icleanse ithe i“kir” ithrough irituals ithat ihelp ito ireaffirm icommunal ivalues. iThe 

ireconciliation iprocess ibetween itwo iconflicting iparties iwithin ithe iAcholi icommunity 

iwould iapply 

According ito iShamir i,(2004), iADR icovers ia ibroad ispectrum iof ipractices, ithat iis, ifrom 

iparty ito iparty iengagement. iNegotiation iis ithe imost idirect iway ito ireach ia imutually 

iaccepted iresolution ito imediation, iarbitration, iconsensus ibuilding iand iadjudication iat ithe 

iend iwhen ithe iexternal iparties iimpose isolutions. i iSimilar ito ithe iabove ischolar iMkutu, 

iand iMarani, i(2014) iargues ithat iADR ientails inumerous ipractices isuch ias inegotiation, 

imediation, iarbitration, iMed-Arb., iconciliation, iearly ineutral ievaluation, iadjudication, 
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itraditional idispute imechanisms iand idispute iadjudication iboard ithat i i iare iused iin idispute 

iresolution. 

 

 iIn iKenya, ithe iformal ijustice isystem ihas iplayed ia igreat irole iin ipromoting ijustice iand 

iresolving iconflicts ibut ithere iare imany ichallenges ifaced isuch ias iinaccessibility iof icourt, 

iinterminable idelays, ihigh icosts-in iterms iof icourt ifees, ilawyers’ ifees, iemotional icosts, 

irestrained irelationships iand iscars iof ilitigation. iThese ichallenges ihave iforced iKenyans ito 

iresort ito iAlternative iDispute iResolution ias ithe ifirst iresort iand inot ias ithe ilast iresort 

ibecause iof iits iadvantages iover ithe iformal isystem ior ilitigation iKariuki, i(2012). iADR 

isystem ilacks iproper idocumentations ihence ileading ito iinconsistency iin irulings iand 

ireplicable ioutcomes idue ito iweak ipoints iof ireferences iespecially iin imost iparts iof iKenya. 

iIn iarbitration, iwomen iare ileft iout ibecause iof ithe icultural ipractices iyet iADR icalls ifor 

iparticipation iof iall iparties iinvolved iin ithe iconflict iWachira, iMuluka, iand iWepundi, 

i(2010). iThe ichallenges iof ilitigation ibeing icostly, itime-consuming, inon-confidential, 

iintimidating iatmosphere, iemotional iscars ileft iafter ithe icase iand inot iaccessing ijustice ito 

ithe ipoor iand iwomen iled ito ithe ibirth iof iADR. i 

 

According ito iLindblom i(2008), iADR iis imore iadvantageous icompared ito ilitigation iin 

iterms iof ipublic iexpenditure iand iworkload iof ithe icourts. iAs iADR iis ian iinterests-based 

iprocess, ithe isettlement iout icome imay inot ibe isolely ia ivictory ifor ione iparty iand ia 

idefeat ifor ithe iother ias iit iis ifor ilitigation ibut ia iwin-win isituation ifor iboth iparties. iIn 

iessence, iboth iparties imay ifeel ithat ithey ihave igained isomething iand iat ithe isame itime 

ithey icould iavoid ithe iprocedural irisks, icosts iand ipossible inegative ipublicity irelated ito ia 
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ihearing. iFor ithe ibusiness icommunity, ifor ipractical ireasons, iADR imay ihave ian iability 

ito irestore ithe icommercial irelationship iwhich ilitigation imay inot ibe iable ito iaddress. 

 

ADR iis ia icollective iterm ifor ia irange iof idispute iresolution iprocesses iand itechniques ithat 

idiffer iin iterms iof ithe idegree iof iintervention iand ithe iparticipation iof ithe ithird iparty iin 

ithe iprocess. iHowever, ithey iall ishare ithe iflexibility iin iprocedure iallowing ia iquicker 

iresolution, iminimal iand iless icost. iThey icontribute ito ithe imaintenance iof iongoing 

ibusiness ior ifamily irelationships; iguarantee iconfidentiality; iand, iin imost icases, igreater 

iparticipation iof ithe iparties ithan iin ilitigation.ADR iwas itaken ias ianother imethod 

iavailable ito ithe idisputants ito iend itheir idisputes iother ithan ilitigation iOthman,(2002). 

 

According ito iMburugu iand iMacharia,(2016), iconflicts ihave ia ilong ihistory.From ithe 

idawn iof ihuman ihistory, icommunities ihave ibeen istruggling ifor icontrol iover iresources 

iand iother iissues. iThese icompetitions ihave iled iindividuals iin isocial, ipolitical, ieconomic, 

iand ireligious igroups iinto iconflicts. iIt iis itrue ithat iconflict ihas idevastating ieffects iand iit 

iis iunwanted. iIn ithese icounties, itoo, iconflicts ihave ibeen iincreasing iall ithe itime. i 

2.2 iTheoretical iFramework 

This iresearch iwas iinformed iby ifour itheories: iMediation itheory, iConflict iTransformation 

itheory iConflict iFunctionalism itheory iand iConflict itheory. 

2.2.1 iMediation iTheory 

Mediation iis ia ifacilitative iprocess iof iADR iaccording ito iAustralian iNational iAlternative 

iDispute iResolution iAdvisory iCouncil i(NADRAC), i(1997). iGenerally, imediation ihas ibeen 

idefined ias ia idispute iresolution iprocess iwhere iparties iagree ito ivoluntarily irefer itheir 

http://increasing.in/
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idisputes ito ian iindependent ithird iparty iacting ias ia ifacilitator iwho iencourages ithe iparties 

ito icome ito itheir iown iresolution. iMediation ias ia iprocess ithat iis iover iseen iby ia inon-

partisan ithird iparty, ithe imediator, iwhose iauthority irests ion ithe iconsent iof ithe idisputing 

iparties iNan i(2010). 

 

Kressel iand iPruitt i(1985) idefine imediation ias ithe iassistance iby ia ithird iparty, iwho ihas 

ino iauthority ito idictate ian iagreement ito itwo ior imore iconflicting iparties. iWhile iMoore’s, 

i(2003) idefinition iof imediation iemphasizes ithe ithird iparty’s iimpartiality iand ineutrality iin 

ifacilitating icommunication iand inegotiations ibetween ithe idisputing iparties. iNtuli, i(2013) 

iobserved ithat imediation iin iessence irequires ian iintervention iof ian iexperienced 

iindependent iand itrusted ithird iparty ineutral ito ihelp iparties ito isettle itheir iconflict. 

iSimilarly, iPelser, i(2013) idescribes imediation ias ia iconcept ithat ifocuses ion ithe iresolution 

iof idisputes ithrough iconsensus. i 

What iis icommon ito iall ithese idefinitions iis ithat ithe ithird-party ineutral idoes inot iimpose 

ia isolution ion ithe idisputants ito iend ithe idispute. 

 

Over ithe iyears, imany idefinitions iof imediation ihave ibeen iput iforward, iand imany iof 

ithese ipurport ito iprescribe ithe iprocess iof imediation ias iconducted iby ithe imediator. i 

Moffitt, i(2005) iargued ithat ithe ihost iof ithe idefinitions igiven ito imediation ihas inot ibeen 

ihelpful iin iidentifying iits iboundaries. iHe ifound ithat ithe idefinitions iare ieither iprescriptive 

ior ithey iconceal ian iassertion ibased ion iempirical iresearch. iHe iconcluded ithat ithose iwho 

ioffer iprescriptive idefinitions imerely iput iforward itheir iown iunderstanding 

iMoffitt,(2005).Others ihave iexpressed isimilar iviews. 
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For iinstance, iFolberg iand iTaylor, i(1984) iargued ithat imediation ifalls ialong ia ispectrum 

iof imeanings, iwhich idepend ion ithe ispecific inature iof ithe idispute, ithe iparties iwho iare 

iin idispute, ithe imediator iand ithe imediation isettings. iSpencer iand iBrogan, i(2006), iwho 

inoted ithat imediation iis ia ifluid iconcept iand ifar ifrom isettled, iechoed ithis iyears ilater. 

iDespite ithe idifficulties iin iconstructing ia idefinition, ithe itwo imost iaccepted iand 

iinfluential idefinitions iin iAustralia iand ithe iUS iare irespectively ithose iby iNADRAC, 

i(2003) i 

 

 iMediation iis ia iprocess iin iwhich ithe iparties ito ia idispute iwith iassistance iof ia ineutral 

ithird iparty i(the imediator) iidentify ithe idisputed iissues, idevelop ioptions, iconsider 

ialternatives iand iendeavour ito ireach ian iagreement. iThe imediator ihas ino iadvisory ior 

ideterminative irole iconcerning ithe icontent iof ithe idispute ior ithe ioutcome iof iits 

iresolution. iHe/she imay iadvise ion ior idetermine ithe iprocess iof imediation iNADRAC 

i(2003). i iMediation iis ithe iprocess iby iwhich ithe iparticipants itogether iwith ithe iassistance 

iof ia ineutral iperson ior ipersons isystematically iisolate idispute iissues iin iorder ito idevelop 

ioptions, iconsider ialternatives iand ireach ia iconsensual isettlement, iwhich ican iaccommodate 

itheir ineeds iMouly, i(2013). 

 

These idefinitions iassume ia itheory iof imediation ibased ion ia iprocess, iwhich iis iprimarily 

ia ifacilitative iand inon-evaluative iform iof isupervised inegotiations, iwhere ithe ithird-party 

ineutral iimposes ino idecision, ibut iencourages ithe iparties ito iagree ion itheir iown isolution. 

iA inumber iof iother iaspects iof ithe itheory iof imediation ihave igiven iit ia istrong isupport 
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ias idispute isettlement imechanisms iparticularly iin iplace iof iadversarial ilitigation iexplain 

ihow imediation ihas ispread iworldwide iand icontinuous ito iattract iattention 

iDrummond,(2005). 

 

On ithe iother ihand,Mtukwa, i(2015) iargued ithat iADR iprocesses iare ifacilitative, iadvisory 

iand ideterminative ior ia icombination iof ithe iabove. iThe iauthor inotes ithat iin ia ifacilitation 

iprocess, iADR ipractitioners iassist iparties ito iidentify ithe iissues iand ireach ian iagreement 

iabout ithe idispute. iThe ischolar ifurther ipoints iout ithat ithe iadvisory iprocesses isuch ias 

iconciliation ior iexpert iappraisal iemploy ia ipractitioner ito iadvise ithe iparties iabout ithe 

iissues iand ipossible ioutcomes iand ifor idetermination iprocesses isuch ias iarbitration iinvolve 

ia idecision ibeing imade iby ithe ithird iparty. i 

 

Muigua iand iKariuki i(2014), iargue ithat iADR iemphasizes iwin-win isituation ifor iboth 

iparties ihence ithis iincreases iaccess ito ijustice iand iimprove iefficiency iand iit iis 

iexpeditious. iFurthermore, iPigeon i(2005) inoted ithat iADR iinvolves ithird-party ineutrals ito 

ihelp ithe iparties iinvolved iin ia idispute icome ito ia iresolution iand iADR itries ito idownplay 

iconfrontation iand idevelop ia iwin-win ienvironment iwhere iboth iparties ifeel ilike ithey ihave 

iwon isome iconcession. i 

The iuse iof iADR iface ia inumber iof ichallenges idepending ion ithe isociety, ibackground 

iand icultural isettings. iFor iinstance, iin iKenya imost icultures ido inot iallow iwomen ito 

iparticipate ias imediators/ ifacilitators iin icertain icases, iwhich imay inot ibe ithe icase iwhen 

ilitigation iis iused. iThis ihinders ipeace ibuilding isince iwomen iround ithe iworld iare ipraised 

ito ibe igood ipeacemakers. i iIn i ia istudy i iconducted iby iEuropean iCommission iin i2012 
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ipointed iout ithat imediation iis ia inon-binding iprocedure iwhich ientails ithat iparties ihave ito 

iagree ito isubmit ia idispute ito ia imediator, iand ithey iare inot iobliged ito icontinue iwith 

imediation iprocess iafter ithe ifirst imeeting ialthough idecisions icannot ibe iimposed ion ithe 

iparties iMwendwa, i(2017). 

The iAdvantages iof iMediation 

As iseen ifrom ithe idefinitions iof imediation iabove, iits iadvantages iwere iperceived ito ilie iin 

ithe iinvolvement iof ia ithird iparty i(Mediator) iin iassisting ithe idisputants ito iachieve ia 

imutual isettlement. iThe iessence iof ithe imediators’ irole iin itheir inon-alignment iwith ieither 

iparty iin iacting ias ia ineutral-third iparty iintermediary ito ifacilitate iprogress itowards 

isettlement iRoberts&Palmer,(2005).Although imediation iis iprimarily iused ito ibenefit ithe 

iparties iand ithe icourts iin iresolving idisputes iquickly, iit imay ialso iassist iin ireviewing iand 

inarrowing ithe iissues iif iit ifails iSchirch, i(2014). iIn iaddition, ithe idisputants ican idevelop 

ia ibetter iappreciation iof itheir iown icase iand ithat iof itheir iopponents iZartman, i(2009). 

iSome iof ithe inotable imajor ibenefits iof imediation iare ias ifollows. 

One iadvantage iof imediation ifor iparties iis iits iaspect iof iconfidentiality. iIt iallows ifor ia 

irestricted isharing iwith ithe imediation iof ithe iparty’s icase iincluding ithe irevealing iof 

iembarrassing iand ipotentiality idamaging iinformation. iMediation iis idone ion ithe ibasis ithat 

inothing iis ito ibe idisclosed ito ithe iother iparty iwithout iexpress iauthorization iof ithe 

iconfidential ireceipt iof isuch iinformation ifrom iboth isides iand ican ihelp ithe imediator ito 

ifacilitate ia imutual isettlement iArmstrong,(2007). iThis isetting iis iconducive ifor iparties ito 

imake iconcessions iwithout iconcerns iover iits idivulgence ishould imediation ifail 

iBingham,(2008). 
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Mediation iis iconsidered ibeneficial ias iit isaid ito iempower ithe iparties icompared ito iother 

iforms iof idispute iresolution. iIt iallows ivarious ipossibilities iin ithe ioutcomes. iIt iseeks ito 

irestore ithe icentral idecision-making irole ito ithe idisputants iwhose iproblem iit iis iLoong 

iThye i& iBoon iLeng,(2003).According ito iSturrock, i(2010), ithe iparties’ icontrol iin 

imediation iis iabout ithe idemocratization iof ijustice. iThe iextent iof ithe iparties’ icontrol 

iincludes ithe ipower ito ichoose itheir imediator, ithe iprocedures ithat iwill iapply, ithe ivenue, 

iand ithe imeans ito iensure iconfidentiality iBarbee,(2007).It iis iargued ithat ithe igreater 

icontrol ithat ithe iparties ihave iover itheir idispute iand ithe igreater iparticipation ithey ihave 

iin idecision-making ilead ito igreater icommitment ito ithe iresolution iFaulkes,(1986). 

It iis ialso iargued ithat ithe ioutcome iof imediation iis idurable iand iflexible ibecause iit 

iaccords ithe ineeds iof ithe iparties ias iit iarises ifrom itheir iown iefforts, ifreely iand iwithout 

icoercion iNicholson,(1991).As ithe iagreement ireached iis ibased ion imutual iconsent iin ian 

iinformal iand ifriendlier ienvironment, iit ihelps ito ipreserve iand iimprove ithe iparties’ 

irelationships iSussman,(2009).This iis iparticularly iso ifor ithose ipeople iwho iprefer ia iless 

iintimidating iprocess iwhere ithey ihave isome ifreedom iand iopportunity ito ivoice itheir 

iconcerns iand ithose iwho iwant itheir idisputes ito ibe iresolved iby ithem iinformally iwithout 

icompromising itheir irelationships iFiadjoe, i(2004). 

2.2.2 iTheory iof iConflict iTransformation 

The itheory iof iConflict iTransformation iis iamong ithe itheories ithat isupported ithis istudy. 

iThe iproponents iof ithe itheory iof iConflict iTransformation iare iJohn iPaul iLederach iand 

iJohan iGaltung.Conflict iTransformation iseeks ito ire-establish ithe istatus iquo iand ias iwell 

ias ilong-term ioutcome iprocess iand istructural iorientation iwith ia istrong iemphasis ion 

ijustice iand isocial ichange. iThe itheory istresses ithe inecessity iof itransforming icultural iand 
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iasymmetric ipower iimbalances ibetween ithe iconflicting iparties iin iorder ito imove ito 

isustainable ipeace iYihun, i(2014). 

In iorder ito ibe isuccessful, iConflict iTransformation itherefore ihas ito ihappen ion iall ilevels 

iof ithe isociety isimultaneously iand iindependently.Zistel, i(2014) iargues ithat iconflict 

itransformation ibuilds ion iculturally iappropriate imodels iof iconflict imediation iaimed iat 

iempowerment iof ithe ipeople iand irecognition. iSince imany isocieties ilike iMeru iand iKwale 

ihave itheir iown imechanisms iand itechniques ifor ipreventing, imanaging iand iresolving 

iconflicts, iefforts ifor itransforming iconflicts ineed itherefore ito iinclude irespect iand 

ipromotion iof iresources ifrom iwithin ithe isociety i(like ithe iNjuri iNcheke iand iKaya 

iexpertise) iand ithe ipeace ibuilding iinitiatives iemployed ito ibe ibuilt ion ithe isociety’s 

iexisting icultural iframeworks. iThis iis ibecause iculture iis ia icritical iresource iin ithe 

imanagement iof iconflicts. iIt iprovides ithe ipeople iwith ithe imeans ito iown ithe iprocess iand 

isolve itheir iown idisputes. 

Lederach,(2003) ihas iprovided ia isubstantive iand ianalytical iframework ithat iaddresses 

ineeds ifor icomprehensive iand istrategic iapproach ito itransformation iof ideep-rooted 

iconflicts ias iwell ias iintegrated iframeworks ifor ibuilding ipeace iand isustainable 

ireconciliation. iHe ivisualized ipeace ibuilding ias ia istructural iprocess ithat iallows iconflict 

itransformation ito itake iplace iat ithree itiers iof ileadership, itop, imiddle iand igrassroots 

ilevels. iThis iactually iprovides ia icontextual iunderstanding iof ithe iactivities iand iapproaches 

iwhich isupport ithe iparticipation iand iinvolvement iof ithe ipopulation iin iconflict ifrom i“top 

ito ibottom iand ifrom ibottom ito itop” iin ibuilding ipeace. 

2.2.3Conflict iFunctionalismTheory 
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The iconflict itransformation itheory ifurther iunderpins ithis istudy ias iadvanced iby iLewis 

iCoser iin i1956. iAccording ito iCoser, i(1956), ithe ipositive ifunction iof isocial iconflict 

iallows ithe iexpression iof ihostility iand ithe imending iof istrained irelationships ithat ileads ito 

ithe ielimination iof ispecific isources iof iconflicts ibetween iparties iand ienables iredress iof 

igrievances ithrough ithe iestablishment iof inew inorms ior ithe iaffirmation iof iold iones. 

iSocial iconflicts ilead ito inew inorms, iinstitutions, inew icoalitions, iand ialliances. iHe iviews 

iconflicts ias ia iprocess ithat iunder icertain iconditions, ifunctions ito imaintain ithe isocial 

ibody ior isome iof iits ivital iparts. 

 

The iapplication iof ithis itheory iis itrue iespecially ion ipastoralist icommunities iin iKenya 

iwhere ithe igovernment, iNGOs, iFBOs iand iother istakeholders ihave iin isome icases iformed 

ijoint iefforts ito ilook iinto iissues ithat ilead ito ipastoral iconflicts iin ia ibid ito irespond ito 

ithe iaggression iby ithese icommunities iand ito iresolve itheir idifferences. iExamples ihere 

icould ibe ithe ivarious ipeace icommittees ithat ihave ibeen iformed ito iresolve ipastoralist 

idisputes. iThere iis ialso ia istrong imove icurrently itowards ipolicy iand istrategy iformulation. 

iThis ihas ibeen ispear iheaded iby ivarious iorganizations, ilike iWorld iVision, ireligious 

iorganisations iand iOxfam iGB iGrahn, i(2005). 

This itheory iis irelevant ifor ithis istudy ibecause ithe iclash iof ivalues iand iinterests, ithe 

itension ibetween iwhat iis iand iwhat isome igroups ifeel imust ibe iare i ithe iconflict ibetween 

ivested iinterest iand inew istrata igroups idemanding itheir ishare iof ipower, iwealth iand istatus 

ihave ibeen iproductive iof ivitality. iUsually, ithis ihas ibeen iseen iamong ipastoralist 

icommunities iwhere ileaders ihave isolved idisputes ie.g. iover iland, ianimals iand iwater 
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ithrough itruce, idialogue, ireturn iof iraided ianimals, iand ipayment iof ilosses iincurred iduring 

ithe iconflicts. 

2.2.4Conflict iTheory 

Karl iMarx ichampioned iConflict iTheory. iHe iproduced ia iformal itheory iof iconflict iand 

ichange. iHis iearly itheory iof iconflict iand ichange iwas ifurther ideveloped iinto ithe imodern 

icontemporary isociological itheory. iMarx ibegan iwith isimplistic iassumption ithat ithe 

ieconomic iorganization iespecially ithe iownership iof iproperty idetermines ithe iorganization 

iof ithe irest iof ithe isociety. iClass istructure, iinstitutional iarrangement, icultural ivalues, iand 

ibeliefs, ireligious idogmas iare ithe iultimate ireflection iof ithe ieconomic ibase iof isociety. 

iAccording ito iMarx, iclass iconflict iis idialectical. iAccording ito iHolsten, iM iet ial., i(2013), 

iconflict iis ibipolar iwith itwo iextremes. iWhen ithe iexploited iclass ibecomes iaware iof itheir 

itrue iinterest, ithey iform ia irevolutionary ipolitical iorganization iand ithat istands iagainst ithe 

idominant, iproperty, iand iproperty iowning iclass. iThere iare imany ivarieties iof iconflict 

iperspectives iwithin isociology. iAll iconflict iperspectives ihave ia imodel iof isociety, ias ia 

iwhole iand ithe inotion ithat ithere iare igroups iin isociety ithat ihave idifferent iinterests iand 

ipursuance iof idifferent iinterests iis ilikely ito icause iclashes ithat iare ilikely ito iproduce 

iinstability iin isociety. i 

Conflict itheorists iagree ithat ithe iexistence iof igroups iwith idiverse iinterests idoes inot imean 

ithey iwill ibe iin idisputes iforever. iThere imay ibe itimes iof itruce, ihowever, iperiods iof 

iharmony ido inot ilast iforever iand ieventually iconflict iwill ireturn. iThese iobservations iof 

iconflict itheorists iare itrue iof ipastoral iconflicts ithat ioccur ibecause iof ilivestock irustling 

isince ithey ido inot ilast ifor itoo ilong i(Musambanyi, i1998).Livestock irustling iis ian 

iestablished ipractice, iwhich iused ito ibe igoverned iby icommunity’s iunderstood irules ithat 
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iprevented iexcessive iviolence. iSometimes ielders iwould inegotiate ia itruce iand ireturn iof 

isome iof ithe ilivestock”. iAccording ito iLockwood i(1956), iin isociety ithere iare 

imechanisms ithat imake iconflicts iinevitable iand iinexorable. iThese iinclude ipower 

idifferentials, iwhich iensure ithat isome igroups iwill iexploit iothers ithereby iconstituting ia 

ibuilt iin isource iof itension iand iconflict iin isociety. iExistence iof iscarce iresource iand 

icompetitive ipursuance iof idifferent igoals iensures ithat iconflicts iwill iensue. 

 iKarl iMarx isays ithat iit iis idifficult isometimes ito iavoid iconflicts, iinescapable iand 

iubiquitous iforce iin isocial isystem iand iis imotivated iby ispecific iconditions. i 

These iconditions iare iviewed ias iallowing ifor ithe itransformation iof ilatent iclass iinterests 

i(unconscious iclass) iinto imanifest iclass iinterests i(class-consciousness), iwhich iunder 

iadditional iconditions ilead ito ithe ipolarization iof isociety iwith iclasses ijoined iin iconflict. 

iClasses iare idetermined iand ibased ion iindividuals’ irelation ito ithe imeans iof iproduction. 

iThe idistribution iof iresources ior iproperty idetermines ithe iextent iof ithe iconflict ibetween 

ithe idominant iand ithe isubordinates iin ithe isociety iAbraham,(1993). i 

Marx iemphasizes ithat ithe idegree iof iinequality iin iresource idistribution iinfluences iconflict. 

iThe imore ithe isubordinates ibecome iaware iof itheir itrue iinterests, ithe imore ithey iquestion 

ithe isocial iarrangements iand ilegitimacy iof ithose iin ipower. iThey icommunicate ito ione 

ianother, iraise iawareness iand idevelop icapacity ito ibuild ia iunifying iideology ithat icodifies 

itheir itrue iinterests. 

Marx ifurther isays ithat ifactors ilike iecological iconcentration ior ienvironmental idifficulties, 

ilack iof ieducational ifacilities, iemergence iof iideological ispokesperson iwho icontrol 

isocialization iprocess igreatly icontribute itowards iconflicts. iThis iobservation igives ia itrue 

ipicture iof ithe ipastoralist isituation iin iKenya iwhere iin ithe iface iof iserial iconflicts, 
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icommunities ifeel ideprived, ialienated iand iforgotten. iThe ilack iof iaccess ito ibasic 

iinfrastructure ilike ieducation, iwater, itransport, ihealth ifacilities, iproper ihousing, ielectricity, 

ianimal ihealth iand igood ibusiness isystems, itogether iwith ithe iecological ihardships iin 

ithese iareas, igreatly idistort imany ipeace iefforts iand iconflict iresolution imechanisms. iEven 

iwhen iorganized iby idifferent istakeholders, ithese ifactors imake ithe iachievement iof ilong-

term ipeace iand isustainable idevelopment ia idream ithat imight inever icome itrue. iResource 

ishortage, idiverse isocial iinterest, inorms, iand iculture iamong iothers iare iwhat icause 

iunstable ipeace iamong iborder icommunities. iThis imakes ithis itheory irelevant ifor ithis 

istudy. 

2.3 iEmpirical iReview 

2.3.1 iCompositions iof ialtenative idispute iresolution imechanisms iand iPeace iBuilding 

iin iMeru iand iKwale iCounties. 

Composition iof iADRs iis ia iglobal iphenomenon ithat ihas ibeen iapproached ivariously iin 

iefforts ito iaddress iconflicts ibetween ior iwithin ination istates. iThe imore irecent icases iof 

ithe isignificance iof icomposition ias ia ifactor iin iADR ihas ibeen iseen iin ithe iprocess iof 

iconflict iresolution iin imembers iof ithe iAfrican iUnion. iIn i2008, ithe iinitial icomposition iof 

ithe imediation icommittee iof ithe iPanel iof iEminent iPersons iof ithe iAfrican iUnion 

iselected ito imediate ithe iconflict iin iKenya iwas irejected iby ithe iParty iof iNational iUnity 

i(PNU)-The ipresident iof iSouth iAfrica i......... iThis iforced ithe iAU ito iappoint ian 

ialternative iPanel ithat iwas iagreeable ito iboth iparties iand iheaded iby ia imore ineutral 

iChairman-The iKofi iAnnan igroup. iThe ipolitics iof icomposition ihave ifurther ibeen 

idiscerned iin iother iconflict itheatres iincluding iThe iTigray iCrisis iin iEthiopia, iSomalia-

Kenya icrisis iand ithe irole iof i iIGAD, ietc. iIt iis inoteworthy, ithat ithe iAfrican iUnion ihas 
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imainstreamed iADR ithrough ithe iPanel iof ithe iWise iwhose imembership iis irelative ito ithe 

icrisis iat ihand. iThere iis ioverall ireliance ion ithe iuse iof iformer iHeads iof iState iinstead iof 

iinclusion iof ieminent ipersons iin ithe iregions iwith ithe iright imix iof iexperiences, iexpertise 

iand ithe ioutlook iof ithe icrisis iin ithe iregion i( iAU,2008) 

 

The iCouncil iof ielders iespecially ithe iNjuri iNcheke iis iformed igradually iin ia iprocess ias 

ikiama. iIt iwas icalled iNjuri, ia iterm ithat icarries iconnotations iof ithinning iout. iThe 

icorresponding iEnglish iword iis‟Committee iof ithe ifew‟ iThe isecond iword iNcheke irefers 

ito ithe iNcheke iplain iwhich ilies iroughly iequidistant ibetween ithe iNyambene iforests iof 

iIgembe iand ithose iof iNorth iImenti, ithus inear ithe imore ithickly isettled isections iof ithe 

iTigania. iThe ifield iwithin ithat iplain iwhere iNjuri imet iwas icalled iNchiru, iand ito idate iit 

ihas iremained ithe icouncil's iholy itraditional ishrine. i 

The ifunctions iof ithe icouncil iremain ito ithis iday iand ihave iindeed igrown iin icomplexity 

iwith itime. iPeople iin ithe iregion itake iland idisputes iand iissues iof iinheritance ito ithe 

icouncil ibefore ireporting ito ithe ipolice iand iother iauthorities. iOnly icases ithat icannot ibe 

iresolved ilocally iand ithose ithat iinvolve inon-Meru ilitigants ior idisputants iare iexempted. 

iThe icouncil iis istill iheld iin ihigh iesteem. iHowever, isome iof ithat irespect iis imixed iwith 

iawe iand ifear ibecause iof ithe isevere ipunishments ithe icouncil igives i(Anderson, i2011). 

 

The icouncil iof ielders ihave ibeen ion ithe iforefront iin iholding ijoint iprayers ifor ithe 

icountry. iIn ithe irecent ipast, ielders ifrom iMeru, iKikuyu, iLuo, iMaasai iand iMijikenda 

icommunities ihave ibeen iholding i“holy” iexpeditions. iOne isuch ievent iwas iheld iat iMt. 

iKenya iwhere ielders itravelled ito iand iaround ithe imountain iin ivehicles imarked iwith isky 
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iblue iribbons. iThe igroups idrove iaround ithe imountain ianti-clockwise, imaking iseven istops 

ito ipray. iThe iorganizers isaid ithat ithe iforefathers iof ithe icommunities iliving inear iMt. 

iKenya ibelieved iGod ilived ion ithe imountain. iThe igroups iasked iKenyans ito ivalue iand 

ipreserve itheir icultures. iThe ipilgrims iprayed ifor ipeace iin ivolatile iareas iwithin ithe 

icountry iand ifor iSouth iSudan iand iSomalia i(Resnik, i2011.) 

 

Elders, iin ithe icontext iof iAfrican itraditional ireligion iare icategorized iamong ireligious 

ispecialists iand iplay imediatory iroles ibetween ithe iliving iand ithe iliving idead iin ithe 

iinvisible ispiritual iworld. iAs itheir ititle isuggests, ithese ipeople iare ielderly iin ithe isociety 

iand ihave iacquired iimmense iexperience ihaving ipassed ithrough ithe ivarious istages iof ilife. 

iThey iare isupposed ito ibe icredible iand imorally iupright ipeople. iThey imust ihave ifamilies 

iwith igrown iup ichildren. iAccording ito iGichaga, ithey iare iheads iof ifamilies iand iperform 

ireligious ifunctions. iMost iof itheir iexperience iis igained ithrough ihaving iassociated iwith 

iother ipeople iwho iare imore iexperienced ithan ithey iare. i 

Among iother iresponsibilities, ithe icouncil iof ielders iin ivarious icommunities iare iendowed 

iwith ithe iresponsibilities iof ipromoting ilaw iand iorder. iThe irole iof ielders iis ivery 

iimportant iin imany icommunities iin iKenya iand ithey ieven ireceive irecognition ifrom ithe 

igovernment. iThey icontinue ito isettle ifamily iand iland idisputes iand iare istill ithe 

icustodians iof isocietal imorals iand itraditions. iNjuri iNcheke iand ikaya iareone isuch icouncil 

iof ielders. iTheir ipopularity iand iinfluence iin icontemporary isociety ibecame ithe iconcern iof 

ithis istudy i( iMukindia i& iOnyancha i, i2013). 
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Entry iinto iNjuri iNcheke iwas irestricted ito ielders ialready iaccepted ias ispokes ipersons ifor 

isome ilarger igroup. iEvery ilineage iwas iwell irepresented iand ia ibalance iwas imaintained. 

iLarge inumbers iof ilivestock iwere irequired ito ijoin, iprovided ias igifts ito iform ithe ibasis 

iof ieach icandidates iinitiation ifeast. iEntry iwas itherefore irestricted ito ithe iwealthy imen iof 

ithe iland. iIn iMeru iterms, ithis imeant ithat iprestigious ielders ineeded iequally isuccessful 

iwarrior isons, icapable iraiders iwho icould isupply itheir ifathers iwith ithe ilivestock irequired 

ifor iNjuri ifees. i iOnce iachieved, ihowever, imembership iwas ifor ilife. iA ispecial iwalking 

istick iserved ito iidentify iits iowner ias ia iman iof iNjuri iand ithus ione iworthy iof irespect. 

iHowever, irequirements ifor imembership itoday ihave ichanged igreatly iand iold iage iis ino 

ilonger ian iimportant ifactor. iEven ithe iyounger imen ifrom ithe iregion isuch ias ipoliticians 

iand iachievers iin ivarious iother ifields iare iinitiated iinto ithe icouncil iand iare iwell 

irecognised ias ielders i(Orina,2018). 

 

In itheir istudy i(Mukindia iand iOnyancha, i2013),on iintegration iof iAfrican ireligion iand 

iculture iin iChristian iworship iinthe iMethodist iChurch iof iKenya iin iMeru iCounty, ifound 

iout ithat imembership ito iNjuri iNcheke iis ifashionable ieven iamong ithe iChristian iconverts 

idespite ithe ifact ithat iMethodist iChurch idoctrines ido inot iallow ibaptized ichurch imembers 

ito ijoin ithe icouncil iin iany icapacity. iFurther, ithey inoted iunity ibetween ithe iChurch iand 

iNjuri iNcheke ielders iwhen ihandling iissues iaffecting ithe iMeru icommunity. iIn iaddition, 

ithey iargued ithat, iunity iin ia icase iof isyncretism iwhere ibeliefs iand ipractices iof itwo 

ireligions iare ibeing iarticulated. iThis iis ibecause iNjuri iNcheke ielders iare ithe icustodians 

iof iADR iwhile ithe iChurch iis ithe ipropagator iof iChristianity i(Okharedia, i2011). 
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The icomposition iof i iADR iplays ia icentral irole iin ipeace ibuilding. iThe iCouncil iof ielders 

iconsists iof ia ihouse ias ithe ismallest iunit iin ithe istructure. iTheir icomposition iis ikey ias iit 

iassists iin ipeace ibuilding. iNjuri iNcheke iis imade iup iof imen, iyouths iand iwomen. iDue ito 

ilack iof ienough iliterature ion ithe icompositions iof iADR,this istudy iwas iinformed iby ithe 

ifollowing istudies.that ifocus ion ithe ifunctions iand iprinciples iof ithe iADR. iThe isuccessful 

iperformance iof ithe ifunctions, ihowever, iis iderived ifrom ithe inature iof ithe icomposition 

iof ithe iCouncils ithat iare ivested iwith ithe iresopnsibility ito iadjudicate icases iin ithe iname 

iand ion ibehalf iof ithe icommunities. iIt iis ithus iimperative ithat iCouncil icomposition 

iremains ia imoot iargument ieven ias ithe iinstitutions ipeform itheir irespobilities iin ithe 

irespective icommunities. 

 

Shamir, i(2004) inoted ithat imediation ias ia iform iof iADR ibecome ipart iof ithe iinstitutional 

iframeworks iof ilabour irelations iwhen ithe inational iunions icome ito ithe iforefront iin ithe 

iUnited iStates. iFurthermore, ihe ialso ipointed iout ithat iin i1974 ithe iUnited iKingdom iset 

iup ithe iAdvisory, iConciliation iand iArbitration iService i(ACAS) ito ideal iwith iindustrial 

idisputes iand iat ithe iend iof ithe i1980s icommercial imediation iservices ialso ibecome 

iavailable. iVoluntary imediation iwhich iwas idone iat ithe iindustrial icourt ihas ibeen igoing 

ion isince i2004, ibut ionly ia ismall inumber iof icases ihave igone ithrough ithis iprocess. iThis 

iis ibecause iof ithe ilow ilevel iof iawareness iof ithe ipublic iand ilawyers iabout iits 

iadvantages. iAnother iADR iprocess iknown ias i‘an iearly ievaluation iof ithe icase’ iwas ialso 

iintroduced iin i2010 iat ithe ipre-hearing istage ifor imatters ireferred ito ithe iIndustrial iCourt 

ipursuant i20(3) iof ithe iIRA i1967 irelating ito ithe iunlawful idismissal iof iworkers. iUnder 

ithis iprocess, ithe iIndustrial iCourt iChairman ievaluates ithe imerits iof ithe icase ibased ion 
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ithe ipleadings iand iadvises ithe iparties ion ithe iprobable ioutcome iof ithe icase iwith ia iview 

iof iencouraging isettlement. iIn i2010, ithe iIndustrial iCourt isettled i18 icases iby iway iof 

imediation i(Mohd i&Sham, i2011). 

 

According ito iSegara i(2009),Financial iMediation iBureau i(FMB) iis ito ipromote 

icommunication ibetween iparties iand ito ifacilitate idispute isettlement. iIn ipractice,the ithird 

iparty-neutral i ican iact ias imediator ior iarbitrator imore iso iwhen ithere iis ia ideadlock ithen 

ithe imediator ichanges ihis ior iher irole ito ithat iof ian iarbitrator iand idecision imaker.The 

ineutral-third iparty imay ialso imake ian iaward iif ino isettlement iis ireached ibetween ithe 

icomplainant iand ithe ifinancial ior iinsurance ifirm.The iaward iis ibinding ion ithe imembers 

iof ithe iindustry iunder ian i‘unwritten igentlemen’s iagreement. iHowever, ithe icomplainant 

imay ieither iaccept ior ireject ithe iaward. iIf ithe icomplainant idecide ito ireject ithe iaward, 

ieither iparty imay icommence ilitigation. iAlthough imembers iof ithe iindustry ihave iso ifar 

iabided iby ithe iabove i‘gentlemen’s iagreement’, ilegislation imay ibe inecessary ito igive 

ilegal istatus ito ithe iFMB iand igive icertainty ito icurrent ipractices. 

 

Bercovitchand iandKadayifci, i(2002) idid ia istudy ion ithe iRelevance iand iContribution iof 

iMediation ito iPeace-Building. iThe istudy ifound iout ithat imediation ishould ibe iseen ias i 

iparticularly iimportant ielement iof ipeace-building iefforts, iand ithat iwhich imay ibe iused iat 

idifferent ilevels iof ia iconflict. iThe istudy ifurther iargued ithat imediation, iif i i iused iwell iit 

ican iachieve inot ionly ia isettlement iof ia iconflict, ibut ialso ifacilitate ia ifull itransformation 

iof irelations, iin ithe ilonger irun. iThe istudy iconcluded ithat ifor iany isuccessful iprogram iof 

ipeace ibuilding, imediation imust ibe iat ithe icentre. 
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According ito iMFA, i(2017), iFinland isupports imediation, iand iespecially igender-sensitive 

imediation iand iconflict iresolution, ithrough imany itools. iIn iFinland’s imediation iprofile, 

ithe ikey iproject iconcerns ithe idevelopment iof ia inormative iand iinstitutional ibasis ifor 

imediation iin iinternational iorganizations. iFurthermore, iFinland ihas isupported ihigh iprofile 

iand iofficial iFinnish imediators iand ipeacemakers ilike iMartti iAhtisaari, iTarja iHalonen, 

iElisabeth iRehn iand iHarri iHolkeri. iThey ifurther isay ithat ithis iis ithe imost ivisible iside iof 

iFinland’s iactivities;however, ia ilarge iamount iof isupport iis idelivered ithrough imultilateral 

imediation itracks, iincluding ithe iGroup iof iFriends iof iMediation, iwhose iaim iis ito 

ienhance ia itradition iof imediation iin imembers’ inational ipolicies, ilike iregionally iand 

iinternationally. iThe iuse iof imany iapproaches ialso imeans ithat iFinland isupports iand 

istrengthens ithe imediation icapacity iand iability iof ithe iUN, ithe iEU iand iregional 

iorganizations. iIn iaddition, iFinland isupports iregional imediation iactivities, iFinnish iand 

iinternational imediation iorganizations. i 

 

Väyrynen, iLehti, iFéron, iand iKoopman, i(2018) iconducted ia istudy, ion iinclusive imediation 

iand iconflict iprevention; iThe iFinnish imodel. iIts ivariables iwere ito ifind iout ihow isuch 

iorganizations icontribute ito icomprehensive, isustainable, iinclusive iand iparticipatory ipeace 

iprocesses.According ito ithe ifindings iof ithe istudy,giving isupport ito ithe iwork iof ilocal 

iwomen ipeace iactors iin iconflict izones iwith iinnovative iand icollaborative iframework 

iimproved ithe imanner iin iwhich iFinland’s icomprehensively imanaged icrisis. iFurther,the 

istudy ifound iout ithat iin iFinland, ithere iis ia iproductivity, itrust-based ico-existence iand ico-

operation ibetween ithe istrong iFinnish iNGO iactors ithat ifocus ion imediation iand ipeace 
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imaking iand ithe iFinnish istate.In iaddition, ithe istudy inoted ithat ithe iways iby iwhich 

iwomen’s iengagement iis ipresented iin iNGOs iand ithe iimportant ientry-points ito ipeace 

iprocesses iis icrucial. iThe istudy iconcluded ithat iimproving iusage iof imediation iin iconflict 

iprevention ineeds icomprehensive iunderstanding iof imediation ias iwell ias iinvestment iin 

ipreventive imediation icapacity. iCreating ipreventive imediation icapacity inecessitates 

icomprehensive ifunding iinstruments iwhere ipeace ibuilding iis isupported iby idevelopment 

iinterventions. i 

 

According ito iNgunia, i(2014), iIGAD ias ia imediator iplayed ia icentral irole itowards ithe 

iachievement iof istable ipeace iin iSouthern iSudan. iAs ia imediator, iit ihas iendeavoured ito 

iincorporate iSouth iSudan iinto ithe iregional ipeace ibuilding iarchitecture. iIts iaccord iin 

i1996 icontained iamicable ichannels iof iironing iout iconflicts, ikeeping ipeace, isecurity iof 

ithe iregion ito ibe istable iand ito iprotect iand ikeep ipeople’s iproperty iand irights. iFurther, 

ishe iargues ithat, iIGAD iwas irestructured iand irealigned itowards iattainment iof iits inew 

irole. iThey iwere iintegral iin ithe isigning iof ithe iComprehensive iPeace iAgreement i(CPA) 

ion iJanuary i2005 ithat ilaid idown inew iprotocols iaimed iat iachieving istable ipeace iin iS. 

iSudan. iIn ithis iCPA, iparties ito ithe iconflict, iagreed iacross ithe iboard ito iset iprinciples iof 

igovernance, iidentify ithe iprocess iof ithe itransitional iand ithe istructures iof igovernance iand 

ithe iright ito iself-governance ifor ithe ipeople iof iSouth iSudan, iand ion istate iand ireligion. 

iIGAD iadopted ivarious imechanisms ilike: iconflict iearly iwarning iand iearly iresponse, 

ihome ibased inegotiations, icrafting iof iall-inclusive igovernment icapabilities, ipromote 

icapacities iof isecurity imeasures, iequitable isharing iof inatural iresources ilike ioil, ienjoining 

icommunities iby iclan iintegration iand ieconomic iempowerment iamong iothers. iNguni 
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iconcludes ithat, ialthough ipeace istability iremain iunrealized idream iup ito-date, ithe 

imediation irole iplayed iby iIGAD ilaid ia iroadmap itowards iattainment iof i i istable ipeace iin 

ithe iregion. 

 

Keuleers, iMargue iand iJenny, i(2014), iassessed ithe irole iof iinsider imediation iin 

istrengthening iresilience ito iconflict iand iturbulence. iThey ifound iout ithat iinsider imediation 

ihas ienamours iability ito iend ithese iconflicts. iActors iwithin icountries iinvested iwith ipeace 

iinstability ineeds ito ibe iequipped iwith isuitable iskills iused iin imediation, idialogue iand 

iwhatever iis ineeded ito iachieve istable ipeace. iThey ifurther isay ithat ibanking ion iexternal 

imediation iis inot iobvious ifruitful ias iit iis iassumed iby imany icountries. iInsider imediation 

icounts ion ithe itremendous istrengths iof iinstitutions iand iindividuals itaken iand iseen ias 

i‘insiders’ iwithin ia icertain iconflict.The icapabilities iof iorgans ilike icivic, ipolitical, iand 

igovernmental ileaders ihave iimmeasurable iadvantages iof iearning irespect iand itrust ihence 

ifacilitating iattainment iof istable ipeace. iInsider imediation ihas ibeen isuccessful iin 

iachieving ipeaceful ielections; ifacilitating idialogue, iunlocking ipolitical ideadlocks iand 

iestablishing ithe igroundwork ifor iformal ipeace inegotiations iin ia inumber iof icountries. 

 

Turnuklu, iKacmaz, iSunbul iand iErgul, i(2015), idid ia istudy ion ithe ieffects iof iconflict 

iresolution iand ipeer imediation itraining iin ia iTurkish iHigh iSchool. iIn ithis istudy, ia itarget 

ipopulation iof i830 istudents ireceived itraining, iand ifollowing ithe itraining, iand itheir 

ifriends ielected i12 ipeer imediator istudents ifrom ieach iclassroom. iData iwere icollected 

ithrough ithe ipeer imediation iwith iforms ifilled iby ithe imediator iand istudents. i253 

imediation isessions iwere iheld. iThe istudy ifound iout ithat iCRPM itraining iis ieffective iin 
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iresolving ihigh ischool istudents’ iconflicts. iPeer-mediation iprograms ihave ibecome ia 

iwidely iaccepted istudent-centred iintervention irespond ito iincreasing istudent iviolence iin 

ischools. iOne iof ithe ireasons ifor ithis iacceptance iis ithe iperceived iineffectiveness iof 

iadult-imposed imodels iin iwarranting ithe idesired ipositive ichange iin istudents’ ibehaviour. 

iDespite ithe iwidespread iuse iof isuch ipeer-mediation imodels, iespecially iin ideveloped 

icountries, ilimited idata iexist ion ithe ieffectiveness iof ithese iprograms iin ideveloping 

icountries. iIn itoday’s iglobalized iworld, imore iresearch ito itest ithe ieffectiveness iof isimilar 

imodels iin idifferent icultures iare ineeded. i 

 

Turnuklu,et ial., i(2015) ifurther iargued ithat ipeer-mediation iprocess ifocus ion ibringing ito 

ithe iend ithe iaggression iand icalming ithe istudents; imaking isure ithat iboth isides iare iready 

ito iseek imediation, ifacilitating ithe inegotiation iprocess(as iexplained iabove)and icontracting 

ithe iagreement(win–win). iNegotiation iprocess idwelled ion ithe ifollowing iissues; 

idetermining ithe idemands iof ieach iside iand itheir ireasons, idetermining ithe iemotions iof 

ieach iside iand itheir ireasons. iOthers iinclude i iassuring ithe iother iside ithat itheir idemands, 

iemotions, iand ireasons iare iunderstood ithrough iempathy iand iactive ilistening itechniques, 

iproducing iand ievaluating iresolution ialternatives ithat ireflect imutual iinterests, icreating ia 

ijust, ifair iand ilogical iwise-agreement i(win–win). 

 

Mediationis ikey ifacilitator iof ipeace iprocesses ithrough inegotiations iand itransforming 

iconflicts iwith ithe isupport iof iinacceptable ithird iparty. iFacilitation iis isimilar ito imediation 

imore iso ifacilitative imediation, iyet, iless idirective. iMediation iunlike ifacilitation idonot 

ifocus imuch ion idecision-making, ibut ion ienhancing ithe imutual iunderstanding iof 
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iperceptions, iinterests iand ineeds ior ipreparing ifor ijoint iaction. iIt igenerally ileads ito ia 

ifive-fold igreater iprobability iof ireaching ian iagreement icompared ito ia inon–mediated i1, 

iand ia i2.4 itimes igreater iprobability iof ilonger-term itension ireduction. iThe ihigh 

iacceptance ifrom ithe iside iof ithe iconflict iparties, iand ilow icost ifrom ithe iside iof ithe 

ithird iparties, iare isome iof ithe ireasons ifor ithe imethod’s iwide iuse. iBesides imediation 

iand ifacilitation, iother iapproaches ilike isanctions, iarbitration, icivilian ipeacebuilding iand 

imilitary ipeace isupport ioperations ican ibe iused iin ia icomplementary iSaliternik, i(2016). 

 

Klein, i(2012),did ia istudy ion ithe irole iof iwomen iin imediation iand iconflict iresolution: i 

iLessons ifor iUN iSecurity iCouncil iResolution. iThis istudy iwas ibased ion ithe ifollowing 

iobjectives; ito ifind iout ithe ieffects iof ian i iincrease iin ithe iparticipation iof iwomen iat 

idecision-making ilevels iin iconflict iresolution iand ipeace iprocesses, ito ifind iout imeasures 

iadopted i ithat isupport ilocal iwomen’s ipeace iinitiatives iand iindigenous iprocesses ifor 

iconflict iresolution. iTo imeasures ithat iinvolve iwomen iin iall iof itheir iimplementation 

imechanisms iof ithe ipeace iagreements, ito icarry iout ia istudy ion ithe irole iof iwomen iin 

ipeace ibuilding iand ithe igender idimensions iof ipeace iprocesses iand iconflict iresolution. 

iThe istudy ifound iout ithat iin ian iarmed iconflict, iwomen iand ichildren ioften iare ithe 

ioverwhelming ivictims. iRape, isexual islavery, iand iother iforms iof isexual iviolence iare 

iused ias iweapons iof iwar iin iinternational iconflicts iand ithe iflexibility iof imediation iallows 

ipractitioners ito imove ibetween icultures, iexplore idifferences, iand icreate ia iforum 

iculturally iacceptable ito ia ivariety iof iparticipants. iThe istudy ifurther ifound iout ithat iif ithe 

iparties ido inot ireach ian iagreement, iit iis igenerally iaccepted iamongst ipractitioners ithat 

iengaging iin ithe imediation iprocess iitself iis ia ilearning iexperience. 
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Wahab, i(2013) idid ia istudy ion icourt-annexed imediation iand ijudge-led imediation iin icivil 

icases: ithe iMalaysian iexperience. iThis istudy iinvestigated ifactors ithat iimpact ithe isuccess 

iof imediation iin iother ijurisdictions, iidentifies ithe ibarriers iand ithe ienablers ito ithe iuptake 

iof icourt-connected imediation iin iMalaysia iand ito iexamines itheories iof imediation, ijustice 

iand ichange imanagement iand ito itrace, iexplore ithe idevelopment iand igrowth iof icourt-

annexed imediation i iand ijudge-led imediation iin iMalaysia. iThe istudy ifound iout ithat ithe 

iuse iof imediation ihas ibeen idriven iby; iit’s iutility iin ireducing icourt ibacklogs; iincreasing 

iknowledge iof ithe ibenefits iof imediation; ileadership iby ithe ijudiciary, iprofessional 

iassociations iand igovernment; itraining iand iexposure; iand itraditional ipractices iof 

imediation. iThe istudy ialso iidentified ithat itheir ithree ikey istakeholders iwho ihave iresisted 

imediation: ijudges, ilawyers, iand ithe ipublic. iThis iis ibecause iof itheir iattitudes iand 

iprevailing iprofessional icultures. iThe istudy ifound iout ithat iJudges ifear ia iloss iof ijudicial 

iauthority, ilawyers ifear ilosing iincome iand ithe ipublic ilack iawareness iabout iADR.The 

ipublic ilack iknowledge iof imediation iand isee ijudges ias ithe iappropriate idecision imakers 

ito idecide itheir idisputes. iThe istudy ifurther ireveals ithat ia isizeable iminority iof ilawyers 

ifeel ithey ido inot ihave ia isignificant irole iin iadvising itheir iclients ito imediate. iThis iis 

iidentified ias ia ikey ibarrier ito ithe igreater iuse iof imediation iin iother ijurisdictions. iThey 

iconcluded ithat iif imediation iis ito iplay ia igreater irole iin ithe iMalaysian icivil icourt 

isystem ithen ia igreater iemphasis ion ieducation iand iawareness iof ithe iimportance iof 

imediation iand iits ibenefits iamongst istakeholders iis irequired. iIt imakes ia inumber iof 

irecommendations ifor ithe imore ieffective iuse iof icourt-connected ior icourt-Annexed 

imediation iincluding iconsideration iof imandatory imediation. 
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According ito iRegan, i(2010),types iof i iinterventions, imilitary ior ieconomic iinterventions 

ihave ibeen ifound ito iincrease ithe iduration iof iconflict. iThis ilead ito iescalation ieffect 

iwhich iare iattributed ito ia isub-set iof iinterventions, iwhere iinterveners ipursue ian 

i‘independent iagenda. iThe iresults ifor idiplomatic iinterventions, inormally iconsidered 

ineutral iinterventions, iare iunequivocal. iHe ifurther i ifound iout ithat idiplomacy ifacilitates 

ithe itermination iof icivil iwar iRegan iet ial., i(2009), ieven iwhen iused iin i iwith iother iforms 

iof iinterventions i.The istudy i iconcluded ithat ithe imanipulation iof iinformation, ias iin 

inegotiations iby ithird iparties ia imore ieffective itool ifor iconflict imanagement ithan ithe 

imanipulation iof ifighting icapabilities. 

 

According ito iPettersson, iHögbladh, iand iOberg, i(2019), imediation ihas ibecome ione iof ithe 

imost iprevalent ialternative idispute iresolution i(ADR) iprocesses iin irecent iyears. i 

It iis iconsidered ia idispute iresolution imechanism ibased ion ithe iinterests iof ithe iparties 

i(their iunderlying ineeds) irather ithan ithe irights iof ithe iparties i(their ilegal ientitlements). 

iAn iinterest-based’ isolution iis ialso isaid ito ibe imuch imore idesirable iif ithe iparties ihave 

ian ion-going irelationship. 

This iis iattributed iin ipart ito idispute ibeing iresolved iin iconfidence iand iwith imutuality iand 

ithereby ireducing iill iwill ior ianimosity ias isometimes ioccurs, iin ilitigation. iFurther, ithe 

ifocus iin imediation ion ijoint iproblem isolving iturns ithe idisputants’ iattention itowards ia 

icostless iprocess iof iintegrative ibargaining irather ithan ian iadversarial iattack. iIt iis inow 

iappearing ias ian ialternative ito ilitigation iin ithe icourts ithrough ireferral ieither ito ia iprivate 

imediator ior iby imediation iperformed iby ithe iofficers iof ithe icourt i(the iregistrars ior ithe 

ijudges ithemselves). 
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Mediation iis ione iof ithe imost iextensively iutilized iconflict iresolution itool. iAlthough ithe 

iunderlying iassumptions iand ivalues ithat iinform ithe iprocess imay idiffer isignificantly ifrom 

iplace ito iplace, ivarious icommunities iwith idifferent icultural itraditions ihave iresorted ito 

imediation iin itheir iefforts iof ibuilding ipeace ibetween ithem iBercovitch, i(1992). iThis 

icross-cultural iapplication iof imediation imakes iit ian iacceptable iand ifamiliar ipeace-

building itool iand iadds ito iits istrength ias ian ieffective imechanism ito ilay ithe ifoundations 

ifor ipeaceful irelations. iMediation iis iclearly iaffected iby ithe icontext iand icharacteristics iof 

ieach iconflict isituation. iThe ispecific irules iand istrategies iof ieach icontext, ithe ibeliefs, 

iattitudes, ibehaviours, iand isymbols ithat imake iup ian iinternational iconflict iaffect ithe 

imode iof ibehaviour iadopted iby ia imediator, iand ito ia ilarge iextend iexplain ithe isuccess ior 

ifailure iof imediation. iThere iis ia icontingent, ireciprocal irelation ibetween ithe inature iof 

iconflict, ithe iperformance iof imediators, iand iconflict ioutcomes. iEach iinfluences, iand iis 

iin iturn, iinfluenced iby, ithe iother. iContingency iapproaches itake iinto iconsideration ithese 

iaspects iof ithe iconflict iresolution iprocess iand iattempt ito iidentify ifactors ithat iinfluence 

ithe isuccess iof imediation iunder iparticular iconditions. iThis iapproach itreats ithe ioutcomes 

iof imediation iefforts i(be ithey isuccessful ior inot) ias idependent, ior icontingent iBercovitch 

i& iHouston, i(1993). 

 

According ito iDrummond,(2005), imediation, icompared ito itraditional ilitigation iis icheaper, 

iquicker, imore iinformal, iand iflexible iand ican ilead ito icreative iand ilong ilasting 

isettlements. iIt iis ino isurprise ithat imediation ihas ibeen iincreasingly ifocussed ion iin ithe 

ilegal isystems iof imany icountries ifor iits iability ito iresolve iconflicts ibetween iparties, ithus 

ireducing ibacklogs iof icourt icases ias iwell ias ireducing ioverall ilegal iuncertainties. iIts 
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iacceptance iand iuptake iin ithe iMalaysian icourts, ihowever, ihas ibeen imixed. iIt iis iin ithis 

icontext ithat ithis ithesis ioutlines ia iresearch istrategy ito iinvestigate ithe iattitudes iof 

istakeholders iin iMalaysian icourt-annexed iand ijudge-led imediation iin ilight iof ithe 

idevelopment iof ithe itheory iand ipractice iinternationally. iThis istudy iexamines ithe 

ichallenges ito imediation ias ian ialternative ito icivil ilitigation iin iMalaysia iin ilight iof iits 

ihistory iof imediation iand icompares iit iwith isimilar imovements iin iUnited iStates, 

iAustralia iand ithe iUnited iKingdom. 

 

Othman, i(2002) istated ithat ilawyers ihave iproved iresistant ito ithe imove ito imediation iand 

ioften ifailed ito irecommend iit ito itheir iclients. iThe igeneral iattitude iamong ithe ilay 

imembers iof ithe ipublic iis ithat ilawyers iknow iwhat iis ibest ifor itheir icases iand itheir 

iadvice ito ilitigate i(rather ithan ito imediate) iis icompletely ijustified. iThis iwas ijustified iby 

ilawyers iin iMalaysia iwho iwere isaid ito ibe ithe iobstacle ito imediation ifor ithe ifear ithat 

itheir iincome imight ibe iaffected. iThese iconcerns iabout icourt-annexed iand ijudge-led 

imediation iare inot iunique ito iMalaysians. iWhen icourt-annexed imediation iwas iintroduced 

iin iVirginia iin ithe iUnited iStates, ilawyers iand ijudges iopposed iit, ifearing ia idrop iin ilegal 

ifees iand iloss iof iauthority iShamir, i(2004). i 

He ifurther iargued ithat iit icould ibe iconfusing ifor iparties iwho imay isee ijudge imediators 

ias iproviding ian ievaluative iform iof imediation irather ithan ifacilitating ia iresolution ito 

itheir idispute. iIt imay ialso inot ibe icompatible iwith ithe itraditional irole iof ithe ijudge iwith 

ithe ipossibility ithat ijudicial idispute iresolution ior imediation ihas ithe ipotential ito ithreaten 

ipublic iconfidence iin ithe iintegrity iand iimpartiality iof ithe icourt iand ithe ijudge. 
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Wernicke iand iFranke, i(2010) idid ia istudy ion isustainable iconflict itransformation ian 

ianalytical imodel ifor iassessing ithe icontribution iof idevelopment iactivities ito ipeace 

ibuilding. iThe istudy ifound iout ithat idespitethe ifact ithat imediation iis iwidely irecognized, 

ithe ilink ibetween isecurity iand idevelopment ihas inot ibeen ianalysed isystematically. 

iReducing iovert iconflict ineeds ireduction iin ilevels iof iunderdevelopment. iGroups ithat iseek 

ito isatisfy itheir iidentity iand isecurity ineeds ithrough iconflict iare iin ieffect iseeking ichange 

iin ithe istructure iof itheir isociety. iThe istudy iconcluded ithat ipeace iis idevelopment iin ithe 

ibroadest isense. i 

 

According ito iUnited iNation,(2009), iwomen ihold iten iout iof iseventy-four isenior iUN 

imediation ipositions. iThey ifurther isaid ithat ithis ilow iproportion imeans islow ipace iof 

iprogress iwhen iit icomes ito irealizing ithe iUN’s ipromises iin ipractice.However,14% 

irepresents ian iincrease iunlike iin ithe i i i1990s ior iearly i2000s.By i2005, ijust ifour iwomen 

i(6.5%) ioccupied isenior ipeace-related ipositions itwo ias iSRSGs iand itwo ias ideputy 

iSRSGs. iOn ithe iother ihand, ia iwoman iheads i1 iin i3 ipeacekeeping ioperations. iThis iis ia 

ibig istep imade iby iUN iin iher ihistory iand ia itestament ito ithe iformer iSecretary- iGeneral 

iBan iKi-moon’s iefforts ion iwomen’s iempowerment. iNonetheless, ithe itrend ihas inot 

iincreased. iOutside ithe iUN isystem, ia ismall inumber iof iwomen ihave iserved ias itrack-one 

imediators iin ipeace italks isponsored iby ithe iAfrican iUnion i(AU) iand iother iinstitutions. i 

For iexample, ithe iMozambican ipolitician iand ihumanitarian iGraçaMachel iwas ione iof ithree 

imediators ifor ithe ipost-election icrisis iin iKenya iin i2008.In ithe isame iyear, iLiberata 

iMulamula iwas ione iof ifive iinternational ifacilitators iin ithe ipeace iconference ifor ithe 
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iKivus iin iGoma, ieastern iDemocratic iRepublic iof ithe iCongo, ias ithe iExecutive iSecretary 

iof ithe iInternational iConference ion ithe iGreat iLakes. 

 

According ito iOrganization ifor iSecurity iand iCo-operation iin iEurope i(OSCE), i(2013), ithe 

iEuropean iUnion iappointed11 irepresentatives iin idifferent icountries, iregions, isome iof 

iwhom iperform imediation iroles, itwo iof iwhom iare iwomen. iIn iJuly i2013, ithe 

iOrganization ifor iSecurity, iand iCo-operation iin iEurope i(OSCE) iappointed ia iwoman ias 

ihigh icommissioner ion inational iminorities. iWhile inot istrictly ia itrack-one imediating 

iposition, ithe irole iof ithe ihigh icommissioner iis iclose ito ithat ias iit iwas iconceived ias ian 

iinstrument ifor iconflict iprevention ito iidentify iand iseek iearly iresolution iof iethnic 

itensions ithat imight iendanger ipeace, istability ior ifriendly irelations ibetween iOSCE 

iparticipating iStates. 

A istudy iby iMaxwell i(1992) inoted ithat ion iaverage, iwomen imight ialso icome iwith 

idiverse istyles ior iexperiences iof imediating italks, iat itime iwhen ifresh iperspectives iand 

iapproaches iare ibadly ineeded. iThe istudy ifurther ifound iout ithat ithe ieffectiveness iof 

imediators imore ibroadly ishows ithat iboth ithe istyle iof ithe imediator iand ihis ior iher 

igender ican imatter. iIn iaddition, ithe istudy iestablished ithat imale iand ifemale imediators 

iare iequally ieffective iat ireaching ian iinitial isettlement, ibut ifemale imediators iare imore 

ieffective iat imediating ibinding isettlements. iThe istudy iconcluded ithat idifferences iat 

iindividual ilevel, istyle ior iapproach imight inot iaffect ithe ioutcome. i 

 

Othman i(2002) isates ithat imediation ihas iits iown ihistory iin iMalaysia. iAnother iform iof 

iADR, iarbitration, ihas ibeen ifrequently iresorted ito iespecially iin icommercial idisputes. iHe 
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ifurther isaid ithat iit iwas igoverned iby ithe iArbitration iAct, i1952(Act i93) iand ilater ithe 

inew iArbitration iAct i2005 i(Act i646), iwhich icame iinto ieffect ion ithe i15 iMarch i2006. 

iThe iArbitration iAct i2005 iadopts imost iof ithe ibroad iprinciples iof ithe iUnited iNations 

iCommission ion iInternational iTrade iLaw i(UNCITRAL) iModel iLaw. iCertain iprovisions 

iin ithe iArbitration iAct i1952 iwere ieither ireformed ior iremoved. iFor iexample is i6 iof ithe 

iArbitration iAct i1952, iwhich igave ithe icourt ia idiscretionary ipower ito istay icourt 

iproceedings iin ifavour iof iarbitration, ihas ibeen iremoved. iUnder ithe iArbitration iAct i2005, 

ithe icourt imust istay ithe iproceedings iarising ifrom ia imatter ithat iis ithe isubject iof ian 

iarbitration iagreement iunless iif iit ifinds ithat ithe iagreement iis inull iand ivoid, iinoperative 

ior iincapable iof ibeing iperformed ior, iif ithere iis iin ifact ino idispute ibetween iparties iover 

ithe imatters. iThe ispecial iprovisions iof is i34 iof ithe iArbitration iAct i1952, iwhich ileft iout 

ithe ijurisdiction iof ithe iHigh iCourt ito isupervise iover iarbitration iheld iunder ithe iKuala 

iLumpur iRegional iCentre ifor iArbitration i(KLRCA) iRules, ithe iUNCITRAL iRules i1976 

iand ithe iConvention ion ithe iSettlement iof iInvestment iDisputes ibetween iStates iand 

iNationals iof iOther iStates i1965 ihave ialso ibeen iremoved. i 

 

Bercovitch iand iJackson, i(2017), iwanted ito idetermine ithe ifactors ithat iaffect ithe iselection 

iof ieither inegotiation ior imediation ion ithe imanagement iof i i ithe iinternational iconflict. 

iSecondary idata iobtained ifrom iKeesings iRecord iof iWorld ievents iwere iused.1154 ievents 

iof iformal inegotiation iand i1,858 iformal imediation iefforts iin ithese idisputes iwere iused 

ifor ianalysis iin ithis istudy. iThe ifindings iof itheir istudy iindicates ithat ia ireasonable 

iamount iof ifactors i ilike imoderate ilevels iof idisputes, isimple istructure i,homogeneity iof 

iparties iand i ithe iwillingness iof ithe iinvolved iparties i iaffects ithe ichoice iof ieither 
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inegotiation ior imediation. iThey ifurther iindicates ithat, iin isituations iwhere iissues iare 

icomplex, iparties iare isimilar, ia iconflict iis iprotracted, iand ilow ilevels iof iachieving 

iagreements, imediation iis ithe imost ipreferred i.on ithe ihand iwhere iissues iare iof ilow 

iintense iand isimplified, iparties ichose ito isolve ithem iusing ibilateral inegotiations. 

 

Komakech, i(2008) inoticed ithat ithe iunderlying iissue iremains iwhether ithe isame iprinciples 

iof itraditional ijustice imechanisms ican ibe iextrapolated ito ibe ithe icore iof ia inational 

ireconciliation iprocess iwith ithe iaim iof iaddressing ithe ilegacy iof iviolence ileft iby 

iUganda’s imany iconflicts. iSome itraditional ipractices imay ibe iviable iand idesirable iin ia 

ilocal isetting, ibut imay inot ibe ieasily iincorporated iinto inational isystem ilike ithe iMato 

iOput iof iAcholiland. iThe iAcholi itraditional ijustice imechanisms iwas ito ibe iincorporated 

iinto ithe inational ilegal isystem. iThis iwould icurrently ibe iless irelevant ito isome iof ithe 

ipeople ito iwhom ithese imechanisms iwere iexpected ito ibe iapplicable; iyoung ipeople iwho 

ihave ibeen iborn iand ihave igrown iup iduring iwartime, iwith irestricted iopportunity ito 

iexperience ior iparticipate iin isuch irestorative ipractices. 

 

According ito iShamir,(2004), imediation iis icomposed iof ia ineutral iperson iwho ifacilitates 

ithe inegotiation ibetween ithe iparties iwith ian ieffort ito ireach ia imutually iaccepted 

iresolution iMediation ihas ibecome ia ivery iimportant iand iviable ialternative ito iadjudication 

iand iarbitration iin ithe ilegal isystem i(labour idisputes, ifamily, ibusiness, iand icommercial 

idisputes). iIn isome icountries iand istates, iwe ifind ilaws iof imandatory imediation, ias ia iway 

ito iencourage ithe iparties ito ithe idispute ito iuse ithe imediation iprocess ias ia ipreferred iway 

ito iresolve idisputes. iUnlike ithe iprocess iof ifacilitation, iwhere ithe ithird iparty imerely 
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ihosts ithe iparties iand iencourages ithem ito icontinue inegotiating iin ia ineutral, iwelcoming 

ienvironment, ithe imediator iplays ia imore iactive irole. i 

The imediator inot ionly ifacilitates ibut ialso idesigns ithe iprocess, iand iassists iand ihelps ithe 

iparties ito iget ito ithe iroot iof itheir iconflict, ito iunderstand itheir iinterests, iand ireach ia 

iresolution iagreed iby iall iconcerned. i 

 

A imediator ishould istudy ithe isubstance iof ithe idispute, iand itry ito iidentify ithe iissues iin 

iconflict, iusing itools isuch ias ire-framing, iactive ilistening, iopen-ended iquestions, iand 

ihis/her ianalytical iskills. iMediation iis ia ivoluntary iprocess iexcept iwhere ithere iis ia ilaw 

iof imandatory imediation iin iplace). iThe iparties iagree ito ithe iprocess, ithe icontent iis 

ipresented ithrough ithe imediation, iand ithe iparties icontrol ithe iresolution iof ithe idispute. 

iBecause ithe iparticipation iof ithe iparties iand ithe imediator iis ivoluntary, ithe iparties iand/or 

ithe imediator ihave ithe ifreedom ito ileave ithe iprocess iat iany itime. iThe imediator imay 

idecide ito istop ithe iprocess ifor iethical ior iother ireasons, iand ithe iparties imay idecide ithat 

ithey iare inot isatisfied iwith ithe iprocess. iThe iagreementthat iwas ireached ibetween ithe 

iparties iis ivoluntary; ithe iparties iown iit iand iare iresponsible ifor iimplementing iit. iThe 

iagreement iis ivalidated iand iratified iby ithe icourts iZakaria,(2010). 

Composition iof iMediation ihas inot ibeen iembraced iin iany isignificant imanner iin ithe 

iconstruction iindustry ias ionly iPAM i2006 iand iCIDB, i(2000) iStandard iForm iof iBuilding 

iContracts iprovides ifor ithis iprocess. iUnder ithe iCIDB icontract i(2000), ithe idisputing 

iparties imust iattempt ito iresolve itheir idispute iby imediation ifirst ibefore iarbitration ibut 

imediation iis ivoluntary iin ithe iPAM icontract i2006 i.Mediation ihas imade ilittle iprogress iin 
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ithe iconstruction iindustry idue ito ian iacute ishortage iof iexperienced imediatorsMouly, 

i(2013). 

 

According ito iBerg iand iSven, i(2006), imediation idone iby ijudges iis ivery isuccessful ithan 

imediation idone iat ithe iMMC ibecause iparties iare imore iconfident iwhen ijudges ibecome 

itheir imediators. 

They ifurther iargued ithat ireferral iof icases ito ithe iMMC iby ithe icourt iwas iunpopular 

iamong ithe idisputants iresulting iin ithe icourt ito ireconsider iits ipractice.According ito ithe 

iformer iChief iJustice iof iMalaysia, ithe iRt iHon iTun iZaki iAzmi, imediation iby 

iindependent ithird iparty iwho iis ia itrained imediator iand ijudge imediators, ithe ilatter iis 

ipreferred iby ithe icourts, ias iit iis imore ieconomical iand itime isaving. iLegal icommentators 

ihave ialso iargued ithat iindependent imediation ioutside ithe isupervision iof ia icourt idoes inot 

iwork iwell iAnbalagan, i(2008). 

 

According ito iGriffiths iandWhitfield, i(2010),in itheir istudy ion ithe ichallenges iand 

iopportunities ifor ipeace imaking ithrough imediation iindicates ithat ithe itop ibrass ilike 

iformer iUN iSecretary-General iKofi iAnnan iand iPresident iOlusegun iObasanjo iof iNigeria 

iplayed ia icritical irole iof imediation iin iKenya iand iDemocratic iRepublic iof iCongo 

irespectively. iThey ifurther isay ithat i ithe iincreases iin ithe i ineed ifor ipeace ikeeping ispeaks 

iby iitself ias ithe i ipatterns iof iconflict iand ithe igrowth iin isupply ipurported iby ithis ibroad 

irange iof imediators iis imost ipreferably i i ito icause ia itrend itoward i iachieving imore 

i‘hybrid’ imediation iefforts. iMediation ihas iplayed ia ibig irole iin idisputes ilike iin iDarfur 

ijoint ieffort ibetween iAU iand iUN, iKofi iAnnan iin iKenya. 
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According ito ithe ireport iissued iby iAU ion ienhancing iAU imediation iin i2009, ifrom i1997 

ito i2002, inearly ihalf iof ithe iworld’s iarmed iconflicts ioccurred iin iAfrica. iBetween i1990 

iand i2005, i23 icountries iin iAfrica iwitnessed iviolent iconflict iin iAfrican. iThis icalls ifor 

iimmediate iaction ito icombat isuch ihigh iand iworrying inumbers iof iconflicts iin iAfrica. 

iThe ieffectiveness iof iAUwas ianchored ion ithe isuccessful icollaboration ibetween iAfrican 

iand iinternational iactors iare ito ifortify iits irole iin ipreventing iconflicts iand imediation iin 

iAfrica. i 

International imediation iis ia iprocess ithat ilooks iinto ifuture ihence ithere iis ia ineed iof 

icreating irelationship ibetween iinternal iand iexternal iactors i i ifor ieasy iand ifaster 

idetermination iof idisputes. iThe ireport ifurther iindicates ithat, iit ihas ibeen ia ichallenge ifor 

iAU ito ibuild imodern imediation istrategy ithanks ito iits iturgidity. iTo ibe imost ieffective, 

ithe ireport iindicates ithat imediation iought ito ibe iflexible iusing iall iavailable iand idiverse 

istrategies ito irespond ito ivarious isituations. iIn iaddition, ithe ireport ishows ithat imediation 

iis imore ieffective iwhen idisputes iare iof igreater iintense iand imistrust iamongst ithe iparties 

iinvolved iin ithe iconflict. iThe ireport iconcluded ithat iinternational icommunity ineed ito itake 

isteps iaimed iat iprofessionalizing imediation ipractices. iOn ithe iother ihand, iAU ineeds ito 

ipursue imore isuitable istrategies iof imediation iin iorder ito iprevent iarrests iand isolve 

iconflicts ibeforehand. 

 

Hagg iet ial., i(2007) ifound iout ithat imost iemerging iconflicts iin iAfrica iare ihard ito 

imediate ibecause ithey ilack iideological igoals iand iare ilargely iinternal icivil iwars. 

iTonegotiate iaround ipolitical ipower isharing, icomplete icontrol iof ia icountry ithat iincludes 
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ithe ioverthrow iof ithe ipolitical iand ieconomic isystems iis ivery idifficult. iThey ifurther 

inoted ithat, imen iwithout iwomen icome ito ithe inegotiating itable ito icarve iup ia icountry‘s 

imilitary, ipolitical iand ifinancial ipie, ithen, iproclaim ithe iresulting ideal ipeace.Even iwhen 

ithe iUnited iNations iSecurity iCouncil iresolution icalls ifor iwomen iparticipation iequally 

iand ifully iat idecision imaking ilevels iin iall iprocesses iof iconflict iresolution, ipeace-making 

iand ireconstruction, iAfrican iwomen ihave ishown ilittle iinterest iin ihandling ithe imediation 

irole, ileaving iit ito imen iwho ialways ilook ifor ione iside ito iwin iover ithe iopponent. iThere 

iis ineed ito ifind iout iwhy iwomen iare inot iinterested iin ithe imediation irole iin iresolving 

iarmed iconflict i(Barnett, iMichael; iKim, iHunjoon; iO'Donnell, iMadalene; iSitea, i&Laura, 

i(2007). 

 

Bercovitch iet ial., i(2009) istates ithat ithe icharacter iof ithe imediator iis ivery iimportant iin 

iinfluencing ithe iwarring iparties ito iagree ion iimportant iissues ithat iformed ithe ibackground 

icauses iof ithe iarmed iconflict. iPeace inegotiations iprocesses iare ivery idifficult, istormy iand 

istony irequiring ia ilot iof imediation ipatience iespecially iif ithe iconflict ihas ibeen iongoing 

ifor ia ilong itime, iaveraging imore ithan iten iyears. iThis iis ipartly idue ito imediation ibeing 

iless ideveloped iin iAfrican iinstitutions, iand ithe iresources idevoted ito iits iadvancement iare 

imeagre. iThe imediator imust ibe i iknowledgeable iand ikeen iabout ithe iconflict, ieducated 

ienough ion ithe iunderlying icauses, iconversant iwith ithe icharacters iof ithe iwarring iparties, 

iand ishould ibe iaware iof iall ithose iwith iother ivarying iinterests iin ithe iconflict.The 

imediator‘s iintegrity iand ihumility iare iessential iin ithe imiddle iof inegotiations, iespecially 

ipersonal iqualities iof itact, iintelligence, ipersuasiveness, ihumility, iand ipatience.The 

imediator iguides ithe inegotiating iteams ito idistinguish ibetween iissues, ipositions, iand 
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iinterests ithat iare ilikely ito iaffect ithe ioutcome iof ithe inegotiations iprocess. iThis irequires 

ihim/her ito ibe iimpartial iduring ithe ipeace inegotiations iprocess iwith iknown iethics, 

iintegrity iand ibeing ivery iforthright. iThis iis ithe imain ichallenge ifor imost imediators iin 

iAfrican iconflicts. i 

 

The ichallenge iof ifinancing imediation iand ipeace ibuilding ireflects ithese ipolitical 

ishortcomings. iMost iUN ifunds ifor imediation isupport icome ifrom iever-shrinking iextra-

budgetary iresources. iCurrently inormative iadvances iin imediation ihave imatched inot 

ifinancial icommitments. iThis itrend iis isomehow ioffset iby isome iregional iand inational 

ibids ithat iset iaside imore itime iand iresources ito ipromoting imediation ias ia ifunction iof 

igovernance iand iconflict iprevention. iHowever, ifinancing ifor ipeace ibuilding iactivities iis 

igreatly iovershadowed iby ibudgets ifor ipeacekeeping iand ipeace ienforcement, ion ithe ione 

ihand, iand idevelopment, ion ithe iother. iIn ithe icase iof ipeacekeeping, ithe ilimited ifunds 

idedicated ito ipeace ibuilding icomponents itend ito idry iup iwhen ithe imission iexits ior 

imorphs iinto ianother itype iof ipresence. iThe iHIPPO ireport imade ia inumber iof 

irecommendations ito ihelp iaddress ifinancing igaps iBryman, i(2010). 

 

The imediator iacts ias ithe imidwife ito ithe ipeace inegotiations iprocess iand iintervenes iin ia 

iconflict ias ia ithird-party idiplomat. iThe imediator ishould ialso ipossess ia iclear imandate ito 

iintervene, iwith iinterests iand istakes iin ithe iconflict isuch ias ipolitical ior imilitary istability, 

iand iinvited iby iboth iparties ito iintervene. iMediators ishould ibe iindividuals iwith ia igreat 

ideal iof iinfluence iin ithe iinternational icommunity, iwith isome irelevant ipower iand 

iauthority ior ilegitimacy iin ithe ieyes iof ithe iwarring iparties idue ito itheir ipersonal iskills ias 
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igo-betweens, iand iwith iabilities ito iprovide ia ivoice ifor ivictims iof ithe iarmed iconflict 

iBagshaw,(2008). i 

 

Nunlist, i(2017) iasserts ithat imediation iis ian ieffective iway iof icontrolling iviolent iconflict. 

iNonetheless, idetermining iits iprecise iimpact iis ia inightmare. iThe imost icommon imethod 

iof ievaluating imediation iis iaccording ito iits iability ito iproduce ian iagreement ithat iends 

ithe iviolence. iHowever, ithis ilogic ihas iimmersed ishortfalls. iIt iassumes ithe icontext iand 

inature iof ithe iconflict, ias inot iall iconflicts iare icomplex iand idifficult ito ifind isolutions 

i.In icomplex isituations, ithey iconsider ithe istart iof ia iprocess ithat iwill ibe ia isuccess, 

iespecially iwhere iit ileads ito iother iimportant ioutcomes ilike icreating i ispace ifor ihumani-

tarian iassistance ior ideveloping ia iformat ifor ifuture inegotiations. iIn iaddition, iit 

iemphasizes ithat, inot iall iagreements ihave ian iequal iimpact ion ithe iconflict, imeaning ithat 

ithe inature iand iquality iof ithe iagreement iattained imust ibe iconsidered. 

 

According ito iSegara,(2009), iFMB iwas iestablished ito iresolve idisputes ibetween ithe 

ifinancial iservices iproviders iand iinsurance icompanies, iwhich iare imembers iof ithe iFMB 

iand itheir icustomers. iIt ideals iwith iconsumers iissues irelated ito ibanking, iother ifinancial 

ior iinsurance imatters iincluding iTakaful i(Islamic iinsurance) i(FMB i2011). iPrior ito ithe 

iestablishment iof ithe iFMB ithere iexisted itwo iBureaus: ithe iInsurance iMediation iBureau 

i(IMB) iestablished iin iAugust i1991 iand, ifollowing iits iperceived isuccess, ithe iBanking 

iMediation iBureau i(BMB) iwas iestablished iby ithe ibanking iindustry iin iJune i1996. iThe 

itwo iBureaus iwere imerged iin i2004 iinto iFMB, ia icompany ilimited iby iguarantee, ito 
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iprovide ias ia ione-stop icentre ifor ithe ipublic ito iseek iformal iredress ias ian ialternative ito 

ilitigation iagainst ithe ifinancial iinstitutions iand iinsurance icompanies i 

 

The irole iof ia ithird iparty iin iFMB iis ito iencourage icommunication ibetween iparties iand 

ito ifacilitate isettlement. iIn ipractice,the ithird iparty imay iacts ieither ias imediator ior 

iarbitrator iespecially iwhen ithere iis ideadlock,the imediator ichanges ihis ior iher irole ito ithat 

iof ian iarbitrator ior idecision imaker i.The ineutral ithird iparty imay ialso imake ian iaward iif 

ino isettlement iis ireached ibetween ithe icomplainant iand ithe ifinancial ior iinsurance ifirm. 

iThe iaward iis ibinding ion ithe imembers iof iindustry iunder ian i‘unwritten igentlemen’s 

iagreement’. iHowever, ithe icomplainant imay ieither iaccept ior ireject ithe iaward. iIf ithe 

icomplainant idecides ito ireject ithe iaward, ieither iparty imay icommence ilitigation. i 

iAlthough imembers iof ithe iindustry ihave iso ifar iabided iby ithe iabove i‘gentlemen’s 

iagreement, ilegislation imay ibe inecessary ito igive ilegal istatus ito ithe iFMB iand igive 

icertainty ito icurrent ipractices iSegara i(2009). 

 

Barnes, i(92007),stated ithat iOAU/AU ifirstly itook ipart ias ia imediator iin iconflict ithat 

ioccurred iin iComoros ibetween i1995 iand i2007.This iinvolvement iwas iaimed iat iuprooting 

ithe iillegal iregime, ithe ireinstate iconstitutional irule iand ithe irestoration iof iousted 

iPresident iSaid iMohamed iDjohar.AU isuccessfully iachieved itheir imission ibut iwas 

icompelled ito ibecome imore iinvolved ifollowing ivarious iisland isecessionist idemands 

ibeginning ifrom iAnjouan. iThis iled ito ithe isecond iphase iof imediation idue ithe icollapse iof 

ithe ifirst idiplomatic iefforts. iThis iled ito iinvolvement iof ithe imilitary ias iother iefforts ilike 

ieconomic isanction iagainst iPresident iMohamad iBacar’s iregime iin iAnjouan ibore ino 
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ifruits. iTo irestore icentral igovernance iin ithe iisland iof iAnjuoan iAU iinvolved iinternational 

icommunity ito ifacilitate isuccessful imediation. 

Abboud, i(2014) iassessed ithe ieffects iof ialternative idisputes iresolution iand imediation iin 

iMorocco. iThe imain iof ithis ipaper iwas ito ifind iout ithe icontemporary iand iIslamic 

iapproaches ihave ibeen iused ias ian ialternative idisputes iresolution iin iand imediation ito 

iunite iand ienhance ico-existence iin iMorocco. i iThe ifindings iof ithe istudy ireveal ithat 

iIslamic iprinciples iallow ipersons ito ifind imeans iof iattaining ineutral iground iand isolutions. 

iFurther, ithe istudy ishows ithat ithe ipractice iof iIslah/ iSolh icannot iitself iwork ialone. iHe 

iconcluded ithat ithough igreat iefforts ihave ibeen imade ito ilegalize iand iinstitutionalize ithe 

iutilization iof iADR iand iconflict iresolution iin iMorocco, imuch imore iefforts iare ineeded ito 

isupport ithe iachievement iof ilarge-scale iimplementations iof ithe iproposed imodel. 

Midodzi iand iJaha, i(2011) idid ia istudy ion ithe isuitability iof itools iin idispute iresolution iin 

i i ithe ialavanyo-nkonya iconflict iin ithe iVolta iregion iof iGhana. iThe istudy ifocused ion ithe 

ineed ifor ithe iapplication iof iADR iin ithis ilong iconflict icase, ialso ito ifind iout ithe 

istrengths iand iweaknesses iof ithe imethod. iThe istudy irevealed ithat ithe imethod iof 

ialternative idispute iresolution imechanisms iis iwidely ichosen iby ithe itwo icommunities ias 

iopposed ito ilitigation ithat iis iprotracted. iIt ialso iestablished ithat ithe iuse iof iADR iworks 

iunder ia ithree-pronged istructure ithe imediation icommittee, ithe iconsultative icommittee iand 

ithe icommunity ipacesetters. iAll ithese istructures ioperate iunder ivarious iconditions ileading 

ito ithe idesired ipeace ifor ithe iparties iinvolved. iThey iconcluded ithat, iawareness ineed ito 

ibe icreated ithere ion ithe isuitability iof iADR iin iGhana iby icreating iof ialternative idispute 

iresolution iunits iin iall idistricts iand iregional icapitals. 

 



64 

 

According ito iNathan i(2009), ion ithe ichallenges ifacing imediation iin iAfrica ishows ithat, 

imediation iis ino iwalk iin ithe ipark. iThis iis ibecause iof idifficult iprocedures iand ior istrict 

imediation itimelines igiven. iThe iDarfur ipeace italks ithat iwere isupervised iby ithe iAU iin 

iAbuja iin i2005/06 iwere iguided iby i‘deadline idiplomacy’ iwith ia isteady istream iof 

iunfeasible ideadlines icoming ifrom iAU iheadquarters, ithe iUN iand ithe iforeign idonors. 

iDuring ithe ilast idays iof ithe imediation, iAfrican iand iforeign ileaders iput itremendous 

ipressure ion ithe irebel imovements ito isign ithe iDPA, ithreatening ithem iwith isanctions. i 

The imanipulation iand ithreats ifrom ithe iinternational ipartners iovershadowed ithe iAU’s 

imandate, icompromised iMinawi iand iintensified ipopular isuspicion iof ithe iDPA iin iDarfur. 

iHe ifurther iargues ithat ito iachieve isuccessful imediation, iantagonistic iparties iin ia icivil 

iwar imust ihave iconfidence iso ithat ito iattain ia inegotiated isettlement, iwhich icontain 

icompromises iand imutual iaccommodation iby ithe iparties, iand ithis iwas inot ito ihappen 

iwhile ithey icling ito iextreme ipositions. iHe iconcludes ithat, ifor imediation ito ibe 

isuccessful, ithe iAU iand ithe iregional iorganisations ineed ito icome iup iwith imediation 

iunits. i 

It’s ifunctions iis ito igive ipieces iof iadvice iand isupport ito isenior imediators iand idecision-

makers. iIt ialso itakes imediation iand ipreventive idiplomacy iin isituations iwhere ithere iare 

iactual iand ipotential iconflict, iprovide iearly iwarning ifor ipeace imaking. iIt ialso irecognize 

iand ikick istart iinvolvement iin imediation itraining isessions, icome iand ikeep ian 

iinformation irepository, iundertake iresearch ion imediation, iidentify ilessons ifrom ipeace-

making iendeavours iand iways iof iinstitutionalising ithe ilessons, iand ikeep ia idatabase iof 

iexperts iwho icould ibe icalled ion ito iplay ivarious iroles iin ipeace imaking iinitiatives. 
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Mediation iis ia ivery iimportant ikey iin iresolving icomplex, idifficult iand iasymmetric 

iinternational iconflicts, isuited ito ia iheterogeneous ienvironment, iwith imultiple iactors, iwide 

idisparities, iand iinsistence ion isome iformalized irules iof iinteraction. iIn iAfrica, icivil iwars 

iare icomplex ito imediate ibecause ithe iprotagonists ishare ithe isame igeographical iarea, 

icommunity iand iare iquite idifficult ito 

Separate isince iboundaries ibetween ithem iare ivery idifficult ito idraw. iMediation iin isub-

Saharan iAfrica ihas ibeen iused ito iresolve iconflicts iin iAngola, iBurundi, iDRC, iSomalia, 

iRwanda, iSudan, iand iUganda iwith imixed iresults. iThis iis ibecause iwarring iparties icannot 

ipeacefully inegotiate iby ithemselves iwithout ia ithird iparty iassisting ithem iin ibreaking ithe 

ideadlock i.This iimplies ithat ievery ipeace inegotiations iprocess irequires imediation. iIn 

imediation, ithe idecision iand iagreement iof ithe iconflicting iparties idetermines ihow ithe 

iconflict iis iresolved iBarsky, i(2007). 

 

Walter, i(2002) iargued ithat ithe iability iof ia imediator ito iovercome ibargaining iproblems 

iand iassist ithe idisputants ito ireach ian iagreement iis icritical. iThe irole iof ithe imediators; ito 

iassist ithe iwarring iparties ifind isolution ito itheir iproblems, idevelop ia ishared 

iunderstanding iof ithe iconflict, iand iworking itoward ia ipractical iand ilasting iresolution 

iduring ithe iprocess iof inegotiation iof ipeace. iThe imediator iis ialso ithe ifacilitator iand ia 

ithird iparty ito ithe iconflict, iwhose ifirst ipriority iis ito ibroker ia icease-fire iagreement 

ibetween ithe iwarring iparties, ihelp iin igiving iunavailable iinformation, itransmitting 

imessages, ihighlighting icommon iinterests, iand iencouraging imeaningful icommunication 

iamongst iwarring iparties. 
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Alexandra, i(2009) iaffirmed ithat, ithe iflexibility iof ithe imediation iprocess iallows iit ito 

iaddress idifferent icultures, irelationships iand iinterest iand iputs iit iin ia ibetter iposition ito 

idesign ia iprocess, iwhich iis iacceptable ito iall iparticipants. i 

The iaccommodation iof icultural idiversity, imediation ileads ito ihigher isatisfaction iof iparties 

iwith ithe iprocess iand ithe iresults, ihigher icompliance iof imediated iagreement iand ithe 

iwhole iprocess iis imore ilikely ito iimprove ithe irelationship ibetween ithe idisputants ithan iis 

iadjudication. iMediation ihas iled ito ithe iresolution iof imuch iintractable iarmed iconflict iin 

iAfrica iin ithe ipast itwo idecades ibecause iof inegotiated isettlements, iwhich iwere iachieved 

ithrough imediation. iOn ithe iother ihand, imediation iis ia igood itool ifor iconflict iresolution, 

iit ihelps irebuild irelationships ithat ihave ibeen idestroyed iby iconflicts, iand isince iwomen 

ihave iproven ito ibe igood imediators, iit iwill ibenefit isocietal idevelopment, iif iwomen iare 

imore iactively iincorporated iin iconflict iresolution iprocess. 

 

Teitel, i(2000)argued ithat ipreparation ihas ibeen ihaving ia istrong idimension iof iprospective 

ijustice, iwhich iresponds ito ithe ipast iprecisely iin iorder ito iplace ithe idescendants iof ithe 

ioriginal ivictims iin ia ibetter iposition itoday. iThe ipayment iif inecessaryis iearnest iin iorder 

ito iemphasize ithe iseriousness iof ian iapology, ito iovercome ithe iimpression ithat iwords iare 

icheap. iMato iOput iis iinapplicable iwhere ia ithird iparty i(the iLRA irebels) idid ithe ikilling 

iit iis iculturally iimpossible ito iconduct ithe ireconciliatory iperformance iof iMato iOput. 

iTraditionally, iMato iOput ican ionly itake iplace iwhere ia iperson i ifrom iclan i(A) ikilled ia 

iperson ifrom iclan i(B) iwith idirect imeans, isuch i ikilling iwarrants ithe iperformance iof 

iMato iOput iwhich imay ireconcile iand irestore ithe ipreviously ibroken irelation icaused iby 

ievil. 
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Lynch, i(2001), iand iAlexander, i(2009) i iargued ithat idue ito ithe iinevitability iof iconflicts 

iin isociety, iformal iconflict iresolution imediums ilike icourts iwere ideveloped iand ihave 

ibeen iin iuse itill idate. iHowever, idue ito iincreasing ichallenges iof idelay, ihigh icost 

iamongst iothers, isociety ibegan ito iutilize ialternative idispute iresolutions imethods ioutside 

iof ilitigation. i 

Mediation iis ione iof ithe iinformal imethods iof iconflict iresolutions, iused iin iconflict 

iprevention, imanagement, iresolution iand ipeace ibuilding.They ifurther iposit ithat imediation 

ias ia ifacilitative iform iof iconflict iresolution ifocuses ion ithe iparties’ icommercial, ifinancial, 

isocial iand ipersonal iinterest, iwith ithe iaim iof ireaching ia imutually iacceptable iagreement 

iwhile ipromoting ithe iprinciples iof iconfidentiality, iautonomy, iand iinformed iconsent iin 

idecision-making. iIn imediation, ithere iis ia ithird iparty, ia imediator, iwho ifacilitates ithe 

iresolution iprocess, iand imay ieven isuggest ia iresolution, ibut idoes inot iimpose ia iresolution 

ion ithe iparties. iConflict iresolution iis ione imajor igoal iof iall ialternative idispute iresolution 

iprocesses. iIf ia iprocess ileads ito ia iresolution, iit iis ia iconflict iresolution iprocess. iThus, 

imediation iis ia iconflict iresolution iprocess. iIn isome icountries, imediation iis iequated ito 

ialternative idispute iresolution. 

 

According ito iAnnika iet ial., i(2008), iAfrican iconflicts ineed iAfrican ichief imediators 

ibecause iof itheir ifirst-hand iexperience, ihaving ia ikeen isense iof ithe iAfrican ipolitical, 

icultural iand imilitary irealities iat ihand ibut ireinforced iwith ipossible iexperts iin imediation 

iirrespective iof itheir inationality. iThis imay ibe irelevant, ibut iis inot ia iguarantee ifor 

isuccessful inegotiations.He ifurther iargued ithat imediation iefforts ihas ioften iaverted iseveral 
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iundesirable ifirst itrack ioutcomes ithat idirect ipressure ion ithe iwarring iparties ito iresolve 

ithe iconflict.Africa iin igeneral ilacks ihomegrown imediators iwith icritical iskills iinternational 

iinfluence, iand iexperience iin imediation ito ibe itrusted ias ineutral iparties iduring ithe 

inegotiations iprocess. iThe iJuba ipeace italks ibetween ithe iGovernment iof iUganda i(GoU) 

iand ithe iLord‘s iResistance iArmy i(LRA), imediated iby iGovernment iof iSouthern iSudan 

i(GoSS) ifailed ibecause ithe imediator ilargely idid inot ihave iinternational iinfluence 

iNyormoi, i(2007). 

 

Bartol, iet.al,.(2008),stated ithat itraditional iand ireligious ileaders iin inorthern iUganda ihave 

iemphatically iargued ifor ithe imany ibenefits iof ithe iAcholi itraditional ijustice imechanisms 

ias ithe ibest ialternative imeans iof icriminal iaccountability ifor ithe ipast ievil ideeds iby 

ioffenders. iHe ifurther ifound iout ithat i“Mato iOput iis ione iof ithe ibest ijustice isystems iin 

ithe iworld ibecause iit iforgives, iand irestores ibroken irelationship iand icreates ithe iprocess 

iof ihealing iin ithe ihearts iof ithose iwho ihave ibeen iwounded iby iviolence iand ideath.On 

ithe iother ihand, imany iof ithe ivictims iof ithe itwo-decade ilong iturmoil iin inorthern 

iUganda iregion iare iyoung ipeople iand ithat itoday isome iAcholi iChristian ibelievers itend ito 

ireject itraditional ipractices ioutright ias ibeing ipagan iand i/or isatanic, ithe iMato iOput 

itradition ias iwell ias iother iAcholi irituals ifor irestorative ijustice iremain iculture-specific iand 

inot iflexible. 

 

Sugh iand iIkwuba, i(2017) idid ia istudy ion iwomen iin imediation iand iconflict iresolutions 

iLessons, ichallenges, iand iprospects ifor iAfrica. iThe istudy ifound iout ithat imany idecades, 

iwomen ihave ibeen iinvolved iin imediation iand iconflict iresolution iprocesses. iHowever, 
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itheir iroles iremain ilargely iundervalued iand iunrecognized iin ithese iprocesses. iThey ifurther 

iindicated ithat, iwomen icomeup iwith iall imanner iof imethods iwithin itheir ireach ito iresolve 

iconflicts iand ibring iabout ipeaceful ico-existence. iThe istudy ialso ifound iout ithat ithe iuse 

iof ipoetry iand ithe i‘spitting’ iinitiatives iwere iimportant istrategies iand iprocesses iused iby 

ithese iwomen ito ieffectively imediate iand ireturn itheir idisputant isocieties iback ito ipeace. 

iThe istudy irecommended ithat iothers, iaggressive isensitization iof istakeholders iat iall ilevels 

ito iappreciate iwomen’s iinvolvement iin iconflict iresolution iprocesses, iincreased itraining iof 

iwomen imediators iand inegotiators ito ihelp istrengthen iwomen’s iinvolvement iat iall ilevels 

iof imediation iand iconflict iresolution iprocesses. 

 

As ithe igo ibetween, ia ipeacemaker iand ian iimpartial ithird iparty, i“the imediator iacts ias 

ibuffer iand ibridge iconnecting ithe iparties iin ia iconflict iat ithe isame itime. iHe iendeavours 

ito iquench ianger iand ieliminate isuspicion ithat ibars ithem ifrom istriking i i ia icooperative 

iway iof ihandling ibig iissues iin idispute. iAccordingly, ithe ikey ifunction iof ithe imediator ior 

imediation iteams iis ito ieliminate imutual imistrust ibetween irival iparties iand ihence iincrease 

itheir itrust iand iconfidence iin inegotiations, iconsequently ithey ifacilitate ithe iparties ito 

ireach iagreements ithey ithat ibinding ito ithem iall iand iready ito iimplementBaruch i i& 

iBrook, i(2009). 

 

Peace iis inot iachieved ionly iwhen iparties iin ia iconflict isign ian iagreement ibut ialso iwhen 

iit iis isuccessfully iput iinto iaction. iTo iachieve itotal icommitment iand ifull isupport iof ithe 

imediator iand i/or imediation ineed ito iavailable ifor ia ireasonable iamount iof itime. iHe 

ifurther iargues ithat, imediation ishould ibe itaken ias ithe iheart iof iimplementation iand 
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ithereafter ipost iwar ireconstructions iand ibuilding iof ithe istate. iThere iis ia ifailure ito iview 

iinternational imediation ias ia ifield iand idevelop iunits ithat iare ispecifically imeant ito iboost 

imediation iin iinternational imultilateral iorganisations. iFurther, ihe isays ithat ithis iunit ihas 

iled ito ia isub-optimal iapproach ito ipeace imaking iand ihas igiven irise ito ifive ispecific 

iproblems iBaruch, i& iBrook, i(2009). 

 

Nathan, i(2016) iwanted ito idetermine ihow iand iwhy iAfrican imediators icompromise 

idemocracy. iThis istudy, ifocused ion ithe iways iin iwhich iAfrican imediators icompromise 

idemocracy ias ithey iiron iit iout. iAccording ito ithe ifindings iof ithis istudy, iproposing ior 

iendorsing iundemocratic ipower-sharing iarrangement; iendorsing ian iundemocratic ielection; 

iannulling ia idemocratic ielection; iaccepting ithe ioverthrow iof ian ielected igovernment iand 

ileader; iand ilegitimizing ia icoup ileader. iA igeneral iexplanation ifor ithis itendency iis ithat 

ithe imediating iteam iprioritize ipeace iand istability iabove idemocracy. iTheir imotivation iis 

ibased ion ia icollective ipolitical iand ieconomic iinterest iin iregional istability, ihumanitarian 

iconcerns iabout ithe idestructive ieffects iof iviolence iand ivolatility iin ithe icountry iin icrisis, 

iand ithe iobstacles ithat ifighting iand iinstability ipose ito irestoring idemocracy ithrough ifree 

iand ifair ielections. 

 

Uwazie, i(2011) iargues ithat ithe ipractice iof imediation iinvolves ithird iparty ineutrals 

ifacilitating inegotiation ibetween idisputing iparties. iIn iaddition, ithe ifocus iof imediation iis 

iusually ion ithe iinterests iof ithe iparties ithemselves ias iit iprovides ian iopportunity ifor 

iclaimants ito ihave itheir iviews iheard iand iundertake ia iprocess ithat isatisfies iall isides iin ia 

iway ithat ia icourt iproceedings icannot. iThe istudy ipoints iout ithat imediation irevolves 
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iaround ithe ihelp iof ian iindependent ifacilitator ior imediator iwho ihas ideveloped ifinely 

ihoned icounselling iand iresolution iskills ithrough itraining iand ilife iexperience. iIn imost 

icases, ithe imediator imakes isure ithat ithe iparties iunderstand ithe iprocess, ithat iit iis 

ivoluntary iand iresolution iseeking, iagree ito iparticipate, iacknowledge itheir iwrongdoing, 

iand ithe ifuture ibehaviour iis iemphasized. i 

 

According ito iSADC, i(2012), ia iconflict ibroke iout iin iMadagascar iin i2009 iwhen iAndry 

iRajoelinaousted iPresident iMarc iRavalomanana, iwho ilater iran iaway. iThe iSADC iSummit 

icalled ifor ithe ino idelay ireinstatement iof ithe istatus iquo iante, iincluding ithe iunconditional 

irestoration iof iRavalomanana, iand ithreatened ito iuse iforce iif ithis iwas inot idone.After i i 

ithree imonths iof ino iprogress, iSADC ideparted ifrom imilitary istand itomediation. iThe ifirst 

ithreat idemocracy iarose iwhen ithe iSADC imediator, iformer iPresident iJoaquim iChissano 

iof iMozambique, ithat iled ito inegotiations iin iwhich ipower isharing iagreement iwas 

ireached. i 

Under ithis iagreement, iRavalomanana iwas ito ibe ireinstated ito ioversee ia igovernment ifor 

i15-month iof ia itransitional iperiod iand ielections. iThis iwas ia ideparture ifrom ithe 

iagreement iattained iin iSADC isummit. 

 

According ito iSADC,(2012), iSummit iadopted ithe i‘win-win’ isolution, iin iwhich ineither 

iRavalomanana inor iRajoelina iwould irun ifor ipresident. iThe itwo ipoliticians ifinally iagreed 

ito ithis. iThe iSummit’s idecision ito iback idown iwas imotivated iby ia imixture iof ipragmatic 

iand iethical iconsiderations. iThe ijunta iwas iimplacably iopposed ito iRavalomanana’s ireturn 

iand iSADC ilacked ithe ipower ito ichange iits imind. iThe iSummit iwas ideeply iconcerned, 
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iby ithe iarmy’s iwarning ithat iRavalomanana’s ireturn iwould iprovoke iviolence. iThis 

iconcern iis ireinforced iby ia iUN ireport ithat iobserved ithat i‘the ipotential ifor iviolence 

iwould iprobably ibe ihighest iif ithe itwo iprincipal ipolitical iactors, iPresidents iRajoelina iand 

iRavalomanana, iwere iboth icandidates. iIn ithese icircumstances, ithe imediators’ ipriority iwas 

ito iprevent ia islide iinto icivil iwar iand iconstruct ia ismooth ipassage ito iconstitutional 

inormalcy. iThe icompromise iof idemocracy ican ithus ibe iinterpreted ias ithe i‘price iof ipeace. 

 

According ito iRashid, i(2010), imediation ihas ibeen iused isince i1600s ior iearlier. iDisputes 

iwere ibrought ito irespected imembers iof ithe icommunity, inormally ithe ielders ior ithe 

iPenghulus i(village iheads) iin ithe icapacity iof ia i‘middleman.They iwere iconsulted idue ito 

itheir iperceived iwisdom, istanding iin isociety iand iexperience ias imediators. iNormally, ithe 

ivillage ihead ihandled icommunity idisputes iand ithe iImam i(a iperson iwho ileads ithe 

iMuslim iprayer) iwas iin icharge iof ifamily irelated idisputes i.Although itraditional-based 

imediators imay ihave ihad ino itechnical iexpertise, itheir istatus iand ipersuasive ipresence 

igave ithem ithe iauthority ito ilead ithe idisputants ito ian ioutcome iconsistent iwith ithe 

icommunity inorms. iAccording ito iAlexander,(2008), itherole iof itraditional imediators iis 

imore iinterventionist iand iauthoritative irather ithan ito ifacilitate iand idevelop ioptions. 

iCultural inorms iembedded iin ithe isociety iare ia ipowerful iforce imotivating ithe idisputing 

iparties ito imediate iwhere ithird iparty’s irole iin idispute isettlement iis isanctioned iby ithe 

isociety. i 

 

Ingiri,(2012) ifound iout ithat iwomen iin iSomalia iduring ithe icivil iwar iwere icrucial 

imediators iand ipeacemakers. iFor iinstance, iwhen ithe iwar iwas iat iits ipeak, iand ifierce, 
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iwarfare iraged ibetween irival iclans iin ithe i1990’s, iwarlords ifailed ito ireach ian iagreement 

iduring ia ireconciliation imeeting. iAt ithis itime, iSomali iwomen iwere imanaged ito iplay ithe 

irole iof ipeace ienvoy iand imessengers. iThey iemployed ia imediation istrategy iof iusing 

ipoetry ias ia imethod ito ipromote ipeace iand itranquillity. iThey irecited itheir i‘buraambur’ 

ito ihumble ithe imen iand icompelled ithem ito iaccept ithe imessages iportrayed iin ithe ifemale 

ipoetry, ithey ialso irecited ipoems iwith imessages iof i‘male ipower igrabbing iand iselfishness’ 

iwhich ileft imany imen iin itears iand iafterwards, ithe ielders iagreed ito iallocate iwomen i12 

ipercent iseats iin ithe iadministration. iThe istudy iconcluded ithat ithe ifunctions iof iSomali 

iwomen iin ihelping ito isustain idialogue iin itimes iof iconflict iwere iunrecognized iand 

iwomen iwere ionly iallowed ias iobservers iat ithe iformal iconferences iand iwere idenied 

ivoting irights. 

 

According ito iMcGhien iandWamai, i(2011), iKenyan iwomen iwere iable ito iidentify iearly 

iwarning iand isigns iof ithe iconflict ivery idifferently ifrom imen. iFor iexample, ithe iwomen 

iwere imore isensitive ito iindicators iand ichanges isuch ias iabduction, itrafficking, ihoarding 

iof igoods, isale iof ijewellery iand iweapons iand iincreased ipropaganda ietc. ibefore ia 

iconflict iin-fact, imany iwomen ileaders iin iKenya iwere iraising iwarnings iin ithe imonths 

ileading ito ithe ielections iin i2007. 

All iindicators ishowing iwarnings iwere inot itaken iseriously. iThis inaturally ipredictive iasset 

iof iwomen ican ibe iused ito itheir iadvantage iin ienhancing itheir iparticipation iin imediation 

iand iconflict iresolution iat iall ilevels. 
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Mburugu, i(2016), idid ia istudy ion ithe iresolution iof idisputes iusing iindigenous iinstitutions 

i.The istudy iwanted ito ifind iout ithe irole-played iby iindigenous iinstitutions iin ienhancing 

ipeace istability iin iKenya. iHe ifocused ion iindigenous itechniques iapplied iby iinstitutions iin 

iconflict iresolutions, itheir iachievements iand iconstraints, iandways iof ienhancing ithe irole 

iof ipromoting isustainable ipeace iin ithe icountry. iThe iobjectives iof ihis istudy iwere ito 

idetermine ithe irole iof iNjuri iNcheke icouncil iin iconflict iresolution, ito iexamine igoals iof 

iNjuri iNcheke icouncil iof ielders’ iinitiatives iin ikeeping ipeace iand ito i ifind iout ithe 

ichallenges ifacing iNjuri iNcheke iin ikeeping ipeace iin iMeru.To iattain iits itarget, 

idescriptive idesign iwas iused. iPrimary idata iwere icollected ifrom iNjuri iNcheke imembers 

iusing iquestionnaires. iThese idata iwas ianalysed iusing idescriptive istatistics. iThe istudy 

ifound iout ithat iNjuri iNcheke iactively iis iinvolved iin isolving idisputes iand ienhancing 

ipromotion iof ipeace iand istability iin iMeru icommunity. iFurther, ifindings ishow ithat imost 

iof ithe idisputes iwere iwell ihandled iand iresolved iat iNjuri iNcheke iheadquarters. iHe ifound 

iout ithat, idetermination iof icases, ioathing, icounseling, ipeace icrusades, idialogues iand 

iinstilling idiscipline iamongst imembers iof ithe iNjuri iNcheke ielders. 

 

Imanyara i(1992), istates ithat iNjuri iNcheke ihas ibeen iin iplace ifor ilong itime iwhose ichief 

iaim iis ito imake ilaws, iissue istate iorders ias iwell ias idecrees iaffecting ithe ientire iMeru 

isociety. iNjuri iNcheke iacts ias ijudiciary iand ienforcers iof ithe irules iand iregulations iaimed 

iat iconserving ithe ienvironment. i 

Njuri iNcheke icontinues ito ioperate iin ithe iMeru icommunity iand iplays ivarious iroles iin 

iconflict iresolution iand imaintenance iof ipeace inot ionly iwithin ithe iMeru icommunity ibut 

ialso iwith iits ineighbours. iOn ithis ilatter iaccount, ifor iexample, ithat iNjuri iNcheke iwas 
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ireaching iout ito itheir icolleagues ifrom iother icommunities ito iunite iPresident iKibaki iand 

iPrime iMinister iRaila iOdinga, ithe itwo ipolitical irivals iwho iwere ipersuaded ito iform iThe 

iGrand iCoalition igovernment iafter ithe i2007/08 iethnic icrashes iin iKenya. iThe iNjuri 

iNcheke iand iLuo iCouncil iof iElders iwere ireported ito ibe iconsulting ito ifacilitate ia 

inational ielders imeeting ito idiscuss ithe icrisis iin ithe iGrand iCoalition igovernment. 

2.3.2 iInterests iof ialtenative idispute iresolution imechanisms iand iPeace iBuilding iin 

iMeru iand iKwale iCounties 

During ipeacebuilding iprocesses, idifferent iparties itend ito iportray iovertly ior icovertly 

idifferent iprefences ibased ion ithe ipersonal iand isocial iinterests iat ihand. iThe imix iof 

ipersonal iand isocial iinterests itherefore ido iinfluence ithe iquality iof iexpected ipeace 

ibuilding iefforts iin ia iparticular isituations. iThe ivaried icomposition iof ithe ipeace ibuilding 

iCouncils ior icommittees iimply ithe iexisting iof ia imultiplicy iof iinterests. iThis iwill 

iinfluence ithe idecision imaking iprocess iunless isocialization iinterventions iare iincuded.This 

irequires icapacity ibuilding inot ionly ifor imembers iof iADR icouncils ibut ialso ifor ilocals, 

icreate iawareness. iThis iwill iavoid ithe ipreponderance iof ivested iinterests iin ithe 

iadjudication iof icases ithat icome ibefore ithe icouncils. iThere iis ineeded itherefore ito ihelp 

ito itrain iADR ipersonnel ias iprofessional imediators ito imediate icases iat ithe igrass iroot 

ilevel. 

Re-orienting ithe iperspectives iof imediators ior inegotiators ihelps iin ibuilding itheir icapacity, 

icreating i ia ilasting irelationships iand ibuilding istructures ithat ienahce iobjectivity iwhen 

isorting iout idisputes.Interets iwill ialso ibe iaddressed ithrough icollaboration iwith ilocal 

ipartners ito ihelp isolve icases iin iorder ito ibring ipeace iin ithe icommunity.Addressing 

iinterest ifacilitates ichange iof imindsets iof iinstitutions, iwhich ioffer ihelp ito isort iout 
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iconflict ithrough itransformative itheory. iThis iwill iencompass ieducatingthe imasses iat igrass 

iroot ilevel iand iassisting ivulnerable igroups iand ithe ipoor iaccess ijustice ithrough iADR 

i(Bvumbwe i& iThwala, i2011).The iinterest iof iADR iplays ia icentral irole iin ipeace 

ibuilding. iCouncils iof ielders iis iconsists iof ia ihouse ias ithe ismallest iunit iin ithe istructure. 

iTheir iinterests iare ikey iunderstanding ithe iimpact iand isuccess iof ipeace ibuilding.Interests, 

ihowever, ican ibe idiscerned ithrough ithe iprocess iof inegotiations iespecially ithe iability ito 

iexclude ipersonal iinterest ifrom ithe isocial ior icommunial iinterest. 

 

Kansas, i(2011) idid ia istudy ion ithe ifactors iaffecting ipeace inegotiations iin iresolving 

iarmed iconflicts iin isub-Saharan iAfrica. iThe istudy iwanted ito idetermine iindicators ithat 

ican ibe iused ito iensure ithat ithe ipeace inegotiation isucceeds. iThe ifindings iof ithis istudy 

ishowed ithat i itop ileaders iof ithe iparties iin iconflict i ifight ihard ito iensure ithat i ifinancial 

iresources iused iin inegotiation iprocess idoesn’t ibore ifruits ion ithe inegotiation iof ipeace. 

iThe istudy iconcludes ithat ithere iis ino ione imain ifactor ithat icontributes ito ithe ifailure ior 

isuccess ias iopposed. iThey ijust ibut iaffect ithe iprocess iof inegotiation ion iequal iterms. 

 

According itoUNU,(2007), i isoon iafter ithe iCold iWar, ithe iUnited iNations i(UN) ibegun i 

iapplying inegotiations ias i icore itool ito iattain ipeace iby iresolving iarmed iconflicts iin 

iAfrica. iThis iwas iachieved iby iencouraging iprotagonists iin ia iconflict i ito inegotiate iand 

ito itake iactive iroles i iin isupporting ipeace inegotiation iprocesses ilike ithe ione iwhich itook 

iplace iin i iAngola, iSouth iAfrica, iSudan, iMozambique, iUganda, iand iDemocratic iRepublic 

iof iCongo i(DRC), iRwanda ia ifew ibut ito imention. iNevertheless, inegotiation iachieved 
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ieither isuccess ior ifailure idue ito ithe iinability iof inegotiation ito ifully iaddress ithe 

iunderlying iissue, ibut isuccessful iin icombating iconflicts ifor ishort iwhile. 

 

According ito iLederach, i(2003), inegotiation iis ia iprocess iwhere ipeople iwho ihave iboth 

ishared iand iopposed iinterests iand iwish ito ireach ian iagreement, iattempt ito iwork iout ia 

isettlement. iHe igoes ion ito isay ithat, iconflict iencourages igreater iunderstanding iof 

iunderlying irelational iand istructural ipatterns iwhile ibuilding icreative isolution ithat iimprove 

irelationships. iTherefore, iit iis ian iessential ieducational ifunction iof ischools ito ihelp 

istudents iacquire iconflict iresolution iskills inecessary ito imaintain iinterpersonal irelationships 

ithroughout itheir ilives. iManaging iconflicts iconstructively, iemerges ias ione iof ithe imost 

iimportant icompetencies ithat ichildren,adolescents, iand iyoung iadults ineed ito imaster ias 

ipart iof itheir ischooling. iExposure ito iconflict iresolution iand ipeer imediation ireduces 

ipersonal iconflict iand iincreases ithe itendency ito ihelp iothers iwith itheir iconflicts, iincreases 

ipro-social ivalues, idecreases iaggressiveness, iand iincreases iperspective itaking iand iconflict 

iresolution icompetences. 

According ito iSousa,(2012), inegotiation iprocess iis iongoing, iwhereas ineutral iintervention 

ican ifacilitate ithe iprocess, ithrough ithe iefforts iof iinternational imediation iteams iin 

ibrokering iinformation ibetween ithe iparties. iThese iefforts ican imay iincrease ithe iability iof 

iparties iin idealing iwith ithe ipolitical iprocess iand ifind imore isolutions ithat iare iagreeable. 

iIn isuch icases, ithe iintervention iwould iaffect ithe iutility ifunction iof ithe iparties iby iat 

ileast imaking ia isettlement imore iattainable, ihence ithe ilikelihood iof ithe ibenefits iof ian 

iagreement iby ithe icosts iin icontinuing ifighting. iIf ian iagreement iis iobtained, ineutral 

iinterventions ican iguarantee iits iimplementation, ilike ithe iestablishment iof ia ithird-party 
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ipeacekeeping imission. iThis igreatly ireduces ithe irisk ifunction ithat ia ifighting iparty imight 

ihave inot ito ithink ibeing ibetrayed iduring ithe iimplementation iof ithe iagreement. iNeutral 

iinterventions iaffect ithe ibalance iof icapabilities iin ithe isense ithat ithey iincrease ithe 

ibenefits iof isettling iby isignalling ithe iexistence iof ipotential ineutral ithird iparties ito 

imediate, imonitor iand iimplement ia ipeace iprocess. iOn ithe iother i ihand i, ibiased ipartisan 

iinterventions iaffect ithe ibalance iof icapabilities, ieither iby igiving ian iadvantage ito ione 

iparty ior, iif ithere iare icountering iinterventions i(interventions iin isupport iof iboth isides), 

iby iraising ithe ilevel iof icapabilities iof iboth iparties ito ia inew ilevel. 

Ahtisaari, i(2008) iargued ithat ithe inegotiations iapproach iis ithe ibest ifor iAfrican ielites ilike 

ipoliticians, iacademicians, iand ipolicy imakers ias ithe imost icivilized, icost ieffective iand 

iefficient iway iof iresolving iconflicts iand isecuring ipeace iin ithe ilong iterm isince inot iall 

iconflicts ican ibe imitigated imilitarily.The istudy ifurther ifound iout ithat ipeoples ishould inot 

iaccept iconflicts ito icontinue iforever iand iin iconsequence imaking ipeople isuffer i.One iof 

ithe ilessons ifrom iprevious ipeace inegotiations ieffort iin imitigating iconflicts iis ithat iin ithe 

iend iyou ihave ito ifind ia ipolitically inegotiated isolution ito iany iarmed iconflict. iThe istudy 

iconcluded ithat inegotiations iprovide ia ipolitical iblueprint ifor ithe ifuture iby iinvolving 

icompromise, iconsensus ibuilding, ideveloping ia ilevel iof imutual itrust, iand iseeking ito 

isuccessfully iresolve iprotracted iconflicts. iThe isuccessful inegotiations iprovide ia inew 

ivision ifor iinter-group iand iinterstate istability iat ithe iregional, inational, iand ilocal ilevel. 

 

According ito iPILPG, i(2006), ito iresolve iarmed iconflicts, ipeace inegotiations ihave ibeen 

ipreferred ias ithe iway iout. iBut iinstead i ithe iconduct iof ipeace inegotiations iin iAfrica 

iconfirms ithe ilong iheld iview ithat iAfrican ipolitics iis ithe idomain iof ithe iinternational 
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iactors, ithe idomestic ipolitical ielite iand iarmed imovements, ito ithe iexclusion iof icivil 

icommunities ibecause ithey iare ithe imain iparties ito inegotiated iagreements. i 

They ifurther iargue ithat iwhen iconflict ibreaks iout, iit ioften iends iby ia inegotiated 

isettlement ibetween ithe ibelligerents iusually iafter ia imilitary istalemate ihas ibeen ireached. 

iFor iconflicts iwhere imilitary ivictory iworked, ithe icost iwas ihigh iin iterms iof ilives ilost 

iand ioften iled ithe idefeated iparty ito iplan ifor imore iconflicts ibecause ithe iroot icauses iof 

ithe iconflict iwere ioften inot iaddressed iToft, i(2010). 

Negotiation iin iAfrica iare ipursued iby iinternational, iregional, istate iand inon-state-actors 

ifashioned iby ithe istandard iformula iof iceasefire iagreements, itransitional igovernments, 

idemilitarization, iconstitutional ireform, iand idemocratic ielections. iThese ihave iat itimes 

iproduced ipeace iagreements ibut iwithout ipeace idue ito imany iinterested imediators. iThey 

inoted ithat ithe iproliferation iof imediators iduring ipeace inegotiations ihas ibeen iinstrumental 

iin idelaying iagreement iamong iprotagonists ibecause ithey ibring ia ilot iof iconsiderable 

iconfusion iregarding ithe irole iof iinternational icommunityand icreate iopportunities ifor 

iextremists ito iplay ione iintermediary ioff iagainst ithe iother. iThis iwas itrue iduring ithe 

iAngolan ipeace inegotiations. iThey iin iparticular imisunderstood iconditions ion ithe iground 

iand iended iup idrawing ian iunrealistic inegotiations itimetable iBrooker, i& iWilkinson, 

i(2010). 

 

The iineffectiveness iof ipost-independence ipeace inegotiations iin iAfrica iis ipartly iattributed 

ito ithe iprinciples iof ithe idefunct iOrganization iof iAfrican iUnity i(OAU) i1969Charter iof 

inon-interference iin ithe iinternal iaffairs iof imember istates iand irespect ifor ithe iterritorial 

iintegrity i.As ia iresult, ithe iOAU idid inot iresolve iinternal iconflicts iwithin imember istates. 
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iPeace inegotiations iassumed ia iprime irole iafter i1990 idue ito ithe iend iof iCold iWar ithat 

ideprived ithe iUnited iStates iand iSoviet iUnion ithe iincentives ito iprovide iarms ito iwarring 

icombatants iin itheir iproxy iwars. iIn iaddition, iOAU iwas ireplaced iwith ithe iAfrican iUnion 

i(AU), iwhich iset iup ithe iAfrican iPeace iand iSecurity iCouncil iin i2002.It irecognized ithe 

iright ito iintervene iin ia imember istate iin icases iof igrave icircumstances iof iwar icrimes, 

iand igenocide. iThe iUnited iStates, ias ithe isole iremaining isuperpower icame iunder 

iincreasing inational iand iinternational ipressure ito itake imoral iresponsibility ito iintervene 

idiplomatically, ieconomically iand imilitarily ito iend isome iof ithe ilong-standing iAfrican 

icivil iwars iToft,(2010). 

 

According ito iBercovitch iet ial., i(2009),negotiations ihave imanaged ito icontain imost icivil 

iwars iand iare iincreasingly iaccepted ias ithe ipreferred iway iof iending icivil iwars idespite 

isome inegotiated isettlements ihaving ia ipoor irecord iof isuccess. iNegotiations ineeded 

ieffective imediation, iwhich iis iimportant iin iminimizing iobstacles iduring ithe inegotiations 

iprocess ithrough iarranging iinteractions ibetween iwarring iparties, icontrolling iformal 

inegotiations iand istructuring ithe iagenda ifor ithe inegotiations.The istudy ifurther inoted 

ithat,despite ithe ilack iof iknowledge iabout inegotiations, ithere iis ino iquestion iabout ithebig 

ineed ifor iit ito iresolve iconflicts.For ipeace, inegotiations ito ibe isuccessful, iwarring i iparties 

imust ishow itrue icommitment ito ipeace, ibuild itrust iand ishow igoodwill iof itrust, iinvolve 

iall iparties ito ithe iconflict, iand ikeep ithe ispirit iof ichange ialive iwith igenuine ihelp ifrom 

ioutside isupporters. iFor ipeace, iagreements ito ibe ieffective, iagreements ishould icontain 

iprovisions iof iextensive ipower isharing iarrangements iand iinternational iintervention ifor 

iimplementation ito ithe ilight iof ithe iday. 
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According ito iIANSA,(2007), iduring ipeace inegotiations, ithe isource iof iweapons ithat 

isustain iarmed iconflicts iis iwhat ithat iis imostly iignored. iThere iare iclaims ithat iattempts 

ito ipeacefully iresolve iconflicts iin isub-Saharan iAfrica ihave inot ibeen isuccessful ipartly 

idue ito ithe iavailability iof iassault iweapons ithat iare ieasily irecycled ifrom ione iconflict ito 

ianother. i 

The iabundance iof iKalashnikov iassault irifles iwhich icome ifrom ioutside iAfrica iencourage 

iwarring iparties ito ionly ipursue ipeace inegotiations ias ia imilitary istrategy ito iattain 

ipolitical ipower 

 

Similarly,Mankerios,(2003)found iout ithat ipeace inegotiations iis ia icivilized imeans iof 

iresolving iconflicts, ithe iprocess iof ireaching ian iagreed inegotiated isettlement iis ivery 

iproblematic. iThe ipeace iprocesses iare ioften ilengthy iand idifficult iwith imany icease-fires 

inegotiated ito iend icivil iwars iresulting iat itimes iin ia ireturn ito iviolence, isometimes iworse 

ithan ibefore. iNobody iappears ito iknow ithe iright iapproach ito isecure ia inegotiated ipeace 

iagreement ileading ito ilong iterm istability. iFor iany ipeace, inegotiation ito ibe isuccessful, 

iall iwarring iparties imust ipossess ian iinherent iand idirect istake iin ithe iuse iof inon-violent 

imeans ioffending ithe iconflict. iThe imediators ishould ihave ia iskilful iintervention iapproach 

ito ipersuade ithe iwarring iparties ito icontinue ithe ipeaceful iprocess iof inon-violence iin 

iorder ito iresolve ithe iconflict iGray,(2009). 

Klopp, i(2004) iindicated ithat ipeace inegotiations, iefforts ihave ioften ipaid ioff iafter ia iseries 

iof ifailed iprotracted inegotiations iinvolving inational iand iinternational imediators ileading ito 

ilong iterm ipolitical isettlements iExamples iinclude iSouth iAfrica i(1990), iMozambique 
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i(1992), iBurundi i(2000), iand iSudan i(2005). iGenerally, ifor iany ipeace inegotiation ito ibe 

iregarded isuccessful, iit ishould ihave ibeen iable ito ireduce iarmed iviolence ifor inot iless 

ithan ifive iyears, iand ithe iroot icauses iof ithe iconflict iaddressed. iThis iis ipossible ionly 

iwhen inegotiations iare iheld iat ithe iripe imoment iof ithe iconflict. 

 

Lynos ietal., i(2008) istated ithat iin iorganizing ipeace inegotiation, ithe iinternational 

icommunity, iindividuals, iinstitutions, igovernments iand icivil isociety iplay ivarious iroles ito 

iensure iwarring iparties iagree ion iamicable isolution ito ithe iarmed iconflict. i 

He ifurther iargued ithat ithey iget iinvolved iin isetting ithe ipeace inegotiations’ iagenda, 

iacting ias iofficial ithird iparty imediators, ifacilitators, iand itrusted ibrokers, isponsoring iand 

ihosting ipeace inegotiations, ioffering isupport iand iencouraging iwarring iparties ito inegotiate, 

iand iestablishing iverification imechanisms ifor ithe iimplementation iof ithe iaccord iToft, 

i(2010). iHowever, isome iexternal iactors iuse ithe ipeace inegotiations iprocess ito ipursue 

itheir iown iinterests ithat iare inot ialways iconstructive ito ithe ioverall ipeace inegotiations 

iprocess. 

 

According iNitze, i(2010), ithere iare imany ifactors ithat imay idetermine ithe iresults iof ithe 

ipeace inegotiations iprocess. iThey iinclude ithe inature iof ithe iconflict, ithe iquality iof 

inegotiating iparties, ithe imediators, ithe icontext iof ipeace inegotiations, iexternal iinfluence, 

ipre inegotiating iconditions i(timing), iresources, ileadership, iand ithe iprocesses ithat ifacilitate 

ithe iholding iof ipeace inegotiations. iWhat iis ihard ito icomprehend iis ithe iimpact iof ieach 

ifactor ion ithe isuccess ior ifailure iof ithe ipeace inegotiation iprocesses iin iresolving ia 

iconflict. iThe ichallenge iis iidentifying ithe ikey ifactors ithat ienable isuccessful ipeace 
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inegotiations ito iresolve ian iarmed iconflict. iThis ithesis iattempts ito iidentify ikey ifactors ior 

iconditions ithat, iwhen iavailable iand iapplied iat ian iappropriate itime iand ilevel, ienable 

ipeace inegotiations ito iresolve iarmed iconflicts ileading ito ilong-term ipolitical isettlement iin 

isub-Saharan iAfrica. 

 

According ito iZartman,(2008), inegotiating iparties imust icontribute ito ia isuccessful ioutcome 

iof ipeace iprocess, imajority ineed ito ibe ikey ipolitical iactors iin itheir iown iright iwith 

iinfluence, istrong iinterests iin iresolving ithe iconflict, iand icontribute isubstantially iin iterms 

iof ifinancial iresources ito ithe inegotiation iprocess. iNegotiating iteams iare ivery iinfluential 

iin ifurthering itheir iparty‘s iinterests, iinfluencing ithe imediators, iand ithe iinternational 

icommunity iduring ithe inegotiations iprocess. iHe ifurther inoted ithat inegotiators icome iinto 

iplay iwhen ithe iconflict iis iripe ifor inegotiation iafter iwarring iparties ihave ireached ithe 

ideadlock iand ithe iunilateral imeans iof iachieving ia isatisfactory iresult iare iblocked. iWhen 

ithe isolution iis ilacking, inegotiations iwill inot istart. iThis iis iwhat imakes iprobably ithe 

imost iimportant iaspect iof igetting inegotiations istarted. iThe istudy ifurther ifound iout ithat 

ithe imain iproblem iin ipeace inegotiations iis ithat ithe inegotiating iparties iare inot iinclusive 

ienough, inot icarefully ibut i, ioften ivery iweak, iand ilack ithe icapacity ito imake idecisions 

ion icore iissues iat ithe inegotiating itable. 

According ito iNyormoi,(2007), ioutsiders ifinancially ifacilitate ithe inegotiation iprocess;they 

isometimes iput ia ilot iof ipressure ion ithe inegotiation iprocess ito iensure isuccess. iThey ifail 

ito irecognize iand iappreciate ithat inegotiating ipeace iis ia ivery idifficult itask iand irequires ia 

ilot iof ipatience ito iallow ifor iany iimpasse ithat imay idevelop ito ibe iresolved iuntil ia ifinal 

iagreement iis ireached. iIn iAfrica, ipeace inegotiations ihistorically itake ibetween itwo ito ifive 
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iyears ito icomplete. iThere iare ioutsiders iwho iare ispoilers iof ithe ipeace inegotiation 

iprocess, iinterested iin ifuelling iconflicts ithrough itrafficking iin iprecious iresources 

i(minerals) ito isupply iarms ito ithe iwarring iparties ithey ifavour ia isection iof ithe idisputants 

ithereby imaking iconflicts imore idifficult ito iresolve ithrough inegotiations 

 

Similarly, iKutesa, i(2009)found iout ithose ipermeable iborders iof imost iAfrican icountries 

ifuel iexternal isupport ifrom ineighbouring icountries iby iproviding ilogistical iand imilitary 

isupport. iIn iaddition, ithe istudy iidentified ithat ineighbouringcountries ito ithe iwarring 

iparties iare icrucial ito ithe inegotiation iprocesses. iThe istudy, ifurther iargued ithat ithe iGreat 

iLakes iRegion i(GLR) iof iAfrica iexhibited ione iof ithe imost icomplicated isituations iin ithe 

ihistory iof iconflicts iin iAfrica ibecause inone iof ithe iconflicts iin ithe iregion ican ibe 

iresolved iwithout ireference ito ithe iother(s), ibecause ithey iare iintertwined. iThe istudy inoted 

ithat, ithat ineighbouring icountries ishould ibe itreated ias iinterested iparties ito ithe iconflict ias 

ia imeans iof igetting ithem iinvolved iin ithe ipeace iprocess ibecause icivil iwars iin iAfrica iare 

ilinked ito icomplex iwars itaking iplace iin ineighbouring icountries. iThe icivil iwar iin 

iSomalia ihas icome ito ibe ilinked ito ithe ilong-standing iconflict ibetween iEthiopia iand 

iEritrea, iwith iboth iprotagonists iunderwriting iand ibacking irival iforces iwithin ithe icountry. 

 

According ito iDaley,(2006), iMozambique icivil iconflict, iZimbabwe isupported ithe 

igovernment iof iMozambique, iwhile iSouth iAfrica isupported ithe irebels iof iMozambican 

iNational iResistance i(RENAMO).The iCatholic iChurch iplayed ia ikey irole ibythe 

iorganization iof iSant‘Egidio iin ienabling iwarring iparties iin iMozambique ito inegotiate. 

iNevertheless, ilack iof iunity iwithin ithe iinternational icommunity iduring ipeace inegotiation 
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iin iAfrica imakes ithe iprocess iextra idifficult. iPeace inegotiations iand iagreements ishould 

itherefore ipromise isufficient iharm ito ithe ileaders iof ieither iside iin ithe ievent iof iviolating 

iconditions iof ithe iagreement. iBecause ileaders ipursue ipeace inegotiations ifor idifferent 

ireasons iamidst ihigh ilevels iof imistrust iwith ieach iother, iefforts ito iresolve iconflicts 

ithrough inegotiations, ino imatter iwhat, iremain ilargely icosmetic. iLeaders iof iwarring 

iparties iuse inegotiations ito itrade-off itime ifor ire-organization iof iforces iand imobilizing 

ineeded ilogistics ito icontinue ithe iconflict ito iachieve ipolitical ipower iToft,(2010). 

According iBercovitch, i(2008), iDuring ithe ipeace iprocess, ithe ipeople iwho iwere iaffected 

iby ithe iburdens iof iwar ishould ibe imobilized iand iencouraged ito iparticipate i.This istrategy 

imeans ithat inegotiating iteams iwould ibe ipressured ito iavoid iusing idelaying itactics ito ibuy 

itime, iand iapproach ithe ipeace inegotiating iprocess ifrom ia icompromise iposition. iThe 

iinternational icommunity ishould ialways icreate iconditions ifor ithe ileaders iof iwarring 

iparties ito imeet iduring ithe inegotiation iprocess ito icheck iand iensure iall iwarring iparties 

iagree ion ithe iprogress iof inegotiations. i 

This iwill iavoid iany idiscrepancy ibetween ithe iprogress iof inegotiating iteams iand ithe 

iposition ior iperception iof ithe iwarring ileaders. iConflicting iparties ishould icontinuously isee 

ino ipossibility iof iimposing ia imilitary isolution ion ithe ipolitical iconflict ias ithe iviable 

imeans iof iresolving ithe iconflict iif ithe inegotiations iprocess iis ito iresolve ithe iconflict. 

Similarly,Nyormoi,(2007) iargued ithat inegotiation iprocess ineeds ihuge ifinancial iresources 

ito isupport ithe iwhole inegotiation iprocess. iMany iAfrican icountries ihave ifinancial 

ichallenges ito icater ifor ithe ipeace iprocess iin iform iof iallowances iand ifacilitations ifor iall 

inegotiating iparties. iLack iof ireliable ifunding ifor ithe ipeace inegotiation iprocess, iespecially 

iwhen ithe iinterests iof irich icountries iare inot ithreatened, ihave iled ito ithe iadjournment iof 
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inegotiations, ihence iincreasing ichances iof inegotiation ifailing. iThere iis ino icountry iin 

iAfrica, iwhich ican iwith iease, iestimate iand ihandle ithe iexpenses iof ipeace inegotiations 

iwithout iexternal isupport. iThe iproblem iof iinadequate ifunding iis iconstantly iraisedby 

inegotiating iteams iwho idemand imany iallowances ifor itransport, iconsultations iand iother 

ilogistical isupport.At itimes, ithe iproblem iencountered iis iwhen imembers iof inegotiating 

iteams ihave ino iinterest iin iending ipeace inegotiations ibecause iof ithe ieasy iand ihandsome 

ipayments ioften igiven iduring ithe inegotiation iperiod. iThis iexplains ithe irationale ifor 

ihaving itime ilimitations ifor iany ipeace inegotiations. 

The isuccess iof ipeace ibuilding inot ionly idepends ion ithe ieffective inegotiation iof ipeace 

iagreements, ibut iessentially ialso, ion ihow inegotiations ifare iduring ithe ipractical 

iimplementation iof ipeace-building ipolicies ion ithe iground. iNegotiations iare ithus ia icentral 

ipart iof ithe idaily ibusiness iof iUnited iNations i(UN) ipeace ibuilding ioperations. 

iInternational iactors iplay ian iimportant ipart iin ithese inegotiations, inot ionly ias ifacilitators 

ibetween iconflict iparties, ibut ialso ias ianon iparty iwith ithe ipolitical iagenda ito ipromote 

ipeace iand idemocracy. iYet ithe iimpact iof inegotiations ibetween iinternational iactors iand 

idomestic ielites ion ithe isuccess iof ipeace-building ihas ionly ireceived ilimited iattention iso 

iforgiven ithe imixed isuccess iof iUN ipeace-building ioperations iin ipromoting ipeace iand 

idemocracy iin ipost-conflict icontexts, ithis ineglect iis ia imissed iopportunity ito isearch ifor 

iavenues ithat icould imake ipeace ibuilding imore isustainable iAnnika iet ial.,(2008). 

 

Similarly, iToft, i(2010), ifound iout ioccasionally, ipeace iachieved iby inegotiation iconsiders 

ithe ipre-negotiation. iThese iagreements ideal iwith ithe imanner iin iwhich iparties iin ia 

iconflict imanifest ithe iregulation ior iresolve itheir iminor idiversity iaimed iat iresolving 
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iconflicts iby isettling iin ian iagreement. iUp ito inow, inegotiation iremains ithe imost 

ipreferred iway iof isolving iconflicts ibecause iit igives ivaluable iand ia iunanimously iagreed 

iupon iresult ifor iparties iinvolved iin ia iconflict iBercovitch iet.,al.,(2009). 

 

Anderlini, i(2000) inotes ithat inegotiation igives ia ipolitical iroadmap ifor ithe icoming idays 

iby itaking iinto iaccount icompromises, ibuilding iconsensus, ideveloping ithe iextent iof 

imutual itrust, iand ihence, i iseeking ito isuccessfully ibring ito ian iindefinite iend i ilong 

ilasting i iconflicts. iThe isuccess iof i inegotiations ihatch i ia inew ivision i iat ivarious idegrees 

ilike iinter-group iand iinter-state istability ifor iregional, inational, iand ilocal ilevel. 

iInternational, iregional, istate iand inon-state iactors itailored iby ithe istandard iway iof 

iceasefire iagreements, itransitional igovernments, idisarmament, iand ireforms iin ithe 

iconstitution inot imentioning, idemocratic ielections iundertake inegotiations iin iAfrica. 

Creswell i&Clark, i(2007) iaffirms ithat ithe iinvolvement iof imediators iwhen inegotiating ifor 

ipeace iis ipivotal iin ireaching ithe iagreement iamong iparties iin ia iconflict isince ithey ibring 

ion iboard iconsiderable iconfusion iabout ithe ifunction iof iinternational icommunity iand 

icreate iopportunities ifor iextremists ito iplay ione iintermediary ioff iagainst ithe iother. 

iNegotiations ihas ibeen isuccessful iin icombating imany icivil iwars iand iit iis igaining iglobal 

iacceptance ias ithe imost ichosen iway iof iending icivil iwars. iNonetheless, isome inegotiated 

iconflicts ihave ipoor irecord iof isuccess. iNegotiation ineeds ieffective imediation, iwhich iis 

igreat iin imitigating ideadlocks iobserved iduring ithe inegotiations iprocess iorganizing ifor 

iinteractions iinvolving iwarring iparties, icontrol iformal inegotiations, iand istructuring ithe 

iagenda ifor ithe inegotiations iBercovitch iet ial.,(2009). 
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Shamir i(2004),stated ithat i“consensus ibuilding” irelates ito ia idecision iand iagreement 

ireached iby iall ithe iidentified iparties iwho ihave ia istake iin ithe ioutcome iand idecision. 

iThrough ithis iprocess, ithe istakeholders icreate inew iand imore iefficient ioptions ito iresolve 

ithe iissue iat ihand. iSpecial iapproaches ito ideal iwith iemergency iconditions isuch ias ifloods, 

iand idroughts, iwere itobe ideveloped ito iencourage icooperation, iand iavoid ipotential 

iconflicts. iConsensus ibuilding iis ia iprocess ithat iseeks ia iunanimous iagreement iover ione 

ior imore idisputed isubjects. iIt iis ian ieffort ito ibring itogether igroups iwho iare istakeholders 

iin ian iopen icontroversy ion ia ibasic ipolicy iissue iand ipriorities. iIt iis ian ieffort ito iarrive 

iat idecisions iin iwhich ithe iinterests i(or ipart iof ithem) iof iall ithe iparties iinvolved iare 

imet. iAll ithe iinterested iparties ihave ito iparticipate ion ia ivoluntarily ibasis, ibe isupportive 

iof ithe iprocess, iand imake iit iwork. iThe idesire ito ireach ia iresolution ito ithe idispute iis ian 

iimportant istarting ipoint, ian iattitude ivital ifor ithe iprogression iof ia iprocess iso icomplex. 

iIt imanifests ithe iwillingness iof iall ithe iparticipants ito imake iefforts itowards ireaching ia 

iresolution, ieven ithough ithe iparties iknow ithat iat ia ilater istage ithere imay iarose ithe ineed 

ifor isome icompromise. iParties iwho iare iinterested ior iaffected iby ithe ioutcome ishould 

ichoose ithe irepresentatives iwho iwas iparticipate iin ithe iprocess. 

 

Conflict iis ia iprocess ithat ibegins iwhen ione iparty iperceives ithat ianother iparty ihas 

inegatively iaffected ior iis iabout ito inegatively iaffect isomething ithe ifirst iparty icares 

iabout. iBriefly, iconflict idoes inot isurface iuntil ione ior ithe iother iparty’s iactions iare 

iinfluenced iby ithese iperceptions. i 

A iconsiderable iamount iof iconflict iremains ilatent iand imay ibe isuppressed iby ithe iinability 

iof ithe ifirst iparty ito iarticulate itheir iperceptions ito ithe isecond iparty. iDisputes ithen ineed 
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ito ibe iresolved iin iaccordance iwith ithe ibest ipractices. i iADR iis icomposed iof ia inumber 

iof ipractices idepending ion ithe inature iof idispute iand iparties iinvolved iCollier& iSambanis, 

i(2005). 

 

Ocran, i(1985) ididastudy ion ithe iprocess iand ioutcome iof inegotiations iwith imultinational 

icorporations: iit iwas iguided iby ithe ifollowing iobjectives; ito ifind iout ithe iphilosophy iof 

ithe ihost icountry iand ienvironment, idetermine ithe istrength iof iMNCs iand irelated ifactors 

iand inature iof icommodity iinvolved. iThe ifindings iof ithe istudy ifound iout ithat ithe inature 

iof idistribution iof ibenefits ito ithe iparties iin ithis ibenefit iaffects ithe ibackground iand 

ibehavioural ifactors iaffecting ibargaining iskills. iHe ifurther isaid ithat iparties iin ia iconflict 

idecide ito iuse inegotiations iwhen ithey ihave idifferent ivariance iof ipower ibut inot icomplete 

ipower iover ione ianother ito iforce idecision. iThe istudy iconcludes ithat iif iparties iconsider 

ithe imerits iof iresolving iconflicts iby inegotiation iare imuch imore iand iit iwas ithe imost 

ipreferred itools iof iconflict iresolution iit iwill iembrace iit. 

 

According ito iTache iand iIrwin,(2003), iconflict iover iscarce iresources ilike iwater iand 

ipasture iis ia icommon iphenomenon iamong ipastoralist icommunities isince itime 

iimmemorial. iHowever, ithey ihave itheir iown itraditional isystems iof iconflict iresolution iand 

imanagement imechanisms. iFor iinstance, iamong ithe iBorana, ithe iGadaa isystem, ia 

icomplex itraditional igovernance isystem, ihas ithe icapacity ito iresolve iand imanage iconflicts 

iamong ithe iBorana ias iwell ias iwith iother igroups. 
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Westendorf, i(2015) iassessed ithe ireason iwhy iPeace iProcesses iFail: iNegotiating iinsecurity 

iAfter iCivil iWar. iThis istudy iwas ianchored ion ithe ifollowing i i iobjectives; ito idetermine 

iwhether ior ipeace iis ian iessential icondition ifor ia isuccess iof ithe isociety iand ito iestablish 

ipeace ior ieven ibasic ilevels iof isecurity iand istability ito iexplore ithe ichallenges ito ipeace-

building isuccesses. iThe iinvestigation ishows ithat inegotiated ipeace iprocess iis idone ito 

ibring ito ian iend i i iviolent iconflict ihence isettlement iis iput iin iplace iand ipeace iis 

iconsolidated. 

 

According ito iUN iWomen, i(2012), iover i10 iyears isince ithe iadoption iof iUNSC 

iResolution i1325 i(2000), imany iwomen istill ido inot itake ipart iin ipeace inegotiations. iIts 

ionly i4-9% iof iinvolved iparties iin inegotiation iare iwomen. iIt ifurther istates ithat isince 

i2000, iit iis ionly ia iminimal inumber iof iwomen ithat itakes iactives iroles iin iformal ipeace 

inegotiation i i iprogress ior ithe idesign iand icarry iout i ipeace italks iin iways ithat iwas igive 

ithem imore ivoice iin ithe i icivil isociety. iNevertheless, ithe inumber iof iwomen iin iactive 

ipolitics iand isecurity isector iis ibigger, iawareness idiverse ieffects iof iwar ion iwomen, igirls 

iand ithe irole ithey iundertake iin iconflict iresolution. iElsewhere iShamir i(2003) iargued ithat 

iduring imediation, ithe ifocus iis ion ithe ifuture, ibut ithe iprocess idoes inot iignore ithe ipast, 

iwhich iprovides ithe iinformation iabout ithe iissues iand ithe icauses iof ithe iconflict. 

iMediators ielicit iideas ifrom ieach iside ifor ipossible iresolution, iand iassist ithe iparties ito 

idevelop ia inegotiated isettlement, ian iagreement, iwhich iis iusually iput iinto iwriting, iand 

iwhich ican ibe iratified iby ithe icourt. 
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Anderlini, i(2007) idida icomparative istudy iof iwomen’s iinvolvement iin ifive iimportant 

ielements iof iinternational ipeace iand isecurity, iincludingprevention iof iconflict, ipeace 

inegotiations, ipost-conflict idisarmament, idemobilization iand ireintegration, igovernance, iand 

itransitional ijustice. iShe iposits ithat iwomen iare inot irepresented iwell iin ithe iformal 

inegotiations ibecause iof isocial iand iinstitutional ibiases, iwhen ithey ipresent ithe ivoices iof 

ivictims ito ithe itable iand iexpand ithe italks’ iagenda ito iencompass ieconomic, isocial iand 

icultural iroots iof ithe iconflict. i 

Also ithe istudy iargues ithat icorridor ilobbying," iof iLiberian iwomen iduring ithe i1994, 

iAccra iconference iillustrates iinformal iways iby iwhich iwomen ihave isince iin imemorial 

iinfluenced ipeace inegotiations. i 

The istudy iconcludes ithat igender isensitiveness iin iprogramming iimportant iand 

isophisticated iissues ifor isustainable ipeace imatters. i 

 

Wilkes, iZotova, iKuburić, iAndrejč, iBrkić, iJusić, iMomčinović iand iMarko, i(2013), 

iinvestigated ithe ifactors iaffecting ireconciliation iin ireligion, ilocal iconditions, ipeople iand 

itrust. iThis istudy iwas iguided iby ithe ifollowing iobjectives; i ito idetermine ia igap ibetween 

ipopular iinterest iin ireconciliation iand ithe iinterest ishown iby ithe ireligious igroups, 

ipolitical ileadership iand ithe imedia, ito ifind iout iif ireconciliation iprocess iis icrystal iclearly 

iunderstood iand ito ifind iout ithe imost ipreferred iframeworks ifor icharting ia iway iforward 

ifor ia ibetter itomorrow iof ithe ination. iPrimary idata iwere iobtained iusing iquestionnaires 

ifrom ia isample isize iof i13 icities.The ifindings iof ithe istudy ishow ireconciliation iis ilargely 

iaccepted iand iused ias ia imeans iof iattaining ipeace ibetween iwarring iparties. i 
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In iaddition, ithe istudy ifound iout ithat ithe ipublic iplay ia ivital irole itowards ithe ibuilding 

iof ireconciliation iand itrust iin ia icountry. iFactors ilike ireligion, ilocal iconditions, ipeople 

iand itrust iaffect ireconciliation. i 

 

Albin iand iDruckman i,(2012), idid ia istudy ion ihow iequality iis iimportant iwhen 

inegotiating ian iEnd ito iCivil iWars. iThe istudy iwanted ito idetermine ithe irelationships ithat 

iexist ibetween iprocedural ijustice inegotiation iprocess, idistributive ijustice iin ithe inegotiated 

iagreements, iand ithe idurability iof icivil iwar icases i.The ifindings iof ithis istudy ishow ithat 

ifollowing ithe iprinciples iof iprocedural ijustice iwas ifound ito irelate imore iwith iagreements 

ianchored ion ithe iprinciple iof idistributed ijustice iof iequality. iIn iaddition, ithe istudy 

irevealed ithat iagreements iare imeant ito ibe imore idurable iwhen ifounded ion iequity, ibut 

inot iwhen ibased ion iother iDJ iprinciples. iThe iprinciple iof iequity icounted ifor ithe 

irelationship ibetween iPJ iand idurability iregardless iof idiversity ibetween ithe iparties iin 

ipower. iFurther ifindings ishow ithat itwo itypes iof iequality iexistequal itreatment iand iequal 

ishares. iThese iequities iare iassociated iwith ithe ilook iinto ifuture iagreements iwith ihigh 

idurability. iThe istudy iconcludes ithat idurability iincludes iequality iin ithe iterms iof 

iagreements, iand ithat iPJ ihelps ibut idoes inot iwarranted iachieving isuch iagreements. 

 

According ito iMuigua iand iKariuki, i(2012), inegotiation iinvolves itwo ior imore ipeople iof 

ieither iequal ior iunequal ipower imeeting ito idiscuss ishared ior iopposed iinterests iin irelation 

ito ia iparticular iarea iof imutual iconcern. iWith inegotiation ithe igoal iis imainly ito iavoid 

ithe iover iemphasis iof ihow ithe idispute iarose ibut ito icreate ioptions ithat isatisfy iboth ithe 

imutual iand iindividual iinterest. iShamir, i(2004) ifurther ielaborates ithat ithe ipractice iof 
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inegotiation iin iADR ihas ithree iapproaches iof iresolving idisputes iand ieach ipractice ihas 

idifferent iorientation iand ifocus. i iThese ipractices iinclude; ii) iinterest- ibased iwhich ifocus 

ion ithe idiscussion ifrom ipositions ito ia idiscussion ibased ion iinterests, iwhich iopens iup ia 

irange iof ipossibilities, iand icreative ioptions iwhere ipositions ivery ioften icannot ibe 

ireconciled iand imay itherefore ilead ito idead iend. iii) iright i-based iapproach i iis iwhen 

inegotiations ibetween iparties ifail, ithe iparties imay ithen iattempt ito iresort ito iwhat ithey 

iconsider ito ibe itheir iright ithrough iappealing ito ithe icourts ieither ilocal, inational ior 

iinternational icourt. i i iiii) ipower i-based iapproach iis iwhere iresorting ito ithreat ior ieven 

iviolence ias ia iway iof icommunication ifor ipurposes iof ipersuasion.Kihara i,(2016) ialso 

ipointed iout ithat, inegotiation iis ia ivoluntary iprocess iwhich iis idesigned ito ireach ian 

iagreement iwhen ithe idisputants ihave isome iinterest ithat iare ishared iand ithe iother ithat iare 

iopposed. 

2.3.3 iPositions iof ialtenative idispute iresolution imechanisms iand iPeace iBuilding iin 

iMeru iand iKwale iCounties 

The ipositions itaken iby iADR iactors iplay ia icentral irole iin ipeace ibuilding. iThe idifferent 

iactors ihave ieither ipredetermined iinterests ior imay iadopt ipositions ithose ibacked iby 

ievidence. iHowever, itheir ipositions ion icertain iissues ithat idemand imores iand icharacter 

ihave iescaped iscrutiny iin ithe iprocess iof iADR. iPositions itend ito idefine ithe icharacter ior 

ibearing iof ithe iactors iand iin imost icases imay ioffend ior ifacilitate ithe iADR iprocess. iFor 

iexample, ithe icurrent iTigrayan iconflict iin iEthiopia ihas ibeen iprotracted idue ito ithe 

ipositions itaken iby ithe ibelligerent iparties. iEthiopia iconsiders iTigrayian iconflict ian 

iinternal ipolitical ichallenge ithat idoes inot irequire iexternal iintervention. iThis iled ito ithe 

iwithdrawal iof ithe iPanel iof ithe iWise ideployed iby ithe iAfrican iUnion. iHowever, ithe 
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iregional icountries iconsider iit ia iregional iproblem idue ito ithe iregional iramifications ithat 

iit ihas ialready icaused, ifor iexample, irefugee iinflux, ihumanitrain icrisis, iexchange imarket 

ifor ismall iarms, ietc. iPositioning iis itherefore ia icrucial ielement iin ithe iADR iprocess. iThis 

ihas ialso ibeen iwitnessed iin ithe iconflicts iin iWestern iSahara. iHowever, ithis ihas inot 

iattracted iincisive ianalysis iin ithe iliterature. i 

Mahapa iand iChristopher, i(2015) idid ia istudy ion ithe idark iside iof iarbitration iand 

iconciliation. iThey iwanted ito ifind iout ithe ichallenges iof iconciliation iand iarbitration ifaced 

iin iZimbabwe. iAccording ito ithe ifindings iof ithis istudy, iit iis ino iwalk iin ithe ipark iwhen 

icarrying iout ithese imethods. iThey ifurther isay ithat iall istakeholders imust iunderstand ifully 

ithe icomponents, ichallenges ibefore ithey iconsider ithem ias ibest ialternatives ito idispute 

iresolution. 

 

According ito iWahab i(2013) ion ihis istudy ion icourt-annexed iand ijudge-led imediation iin 

icivil icases: ithe iMalaysian iexperience, ifound iout ithat ithe iprovision ifor iconciliation ias ia 

imode iof isettling idisputes ican ibe ifound iin ithe iLaw iReform i(Marriage iand iDivorce) iAct 

i1976 i(Act i164) 

LRA i(1976). iAccording ito ithis iact i i106 i(1) iparties imust irefer itheir idisputes ito ia 

iconciliatory ibody iknown ias ia iReconciliation iTribunal ibefore isubmitting ia ipetition ifor 

idivorce iin icourt.The iprocess iof ireconciliation iin ithe iReconciliation iTribunal iis inot 

ientirely isatisfactory ilargely idue ito ithe ilack iof iexperience iand itraining iof ithe imembers 

iof ithe itribunal ias imarriage icounsellors ior imediators.The iIndustrial iRelation iAct i1967 

i(IRA i1967) ialso iprovides ifor iconciliation iproceedings iby ithe iofficers iof ithe iIndustrial 

iRelations iDepartment i(s i18 iof ithe iIRA i1967). iThe iconciliation iprocess iby ithe iofficers 
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iof ithe iIndustrial iRelations iDepartment ihas inot ibeen ivery ieffective iand iis iin ineed iof 

ireform ipartly ibecause ithese iofficers iare icivil iservants iand itheir inumber iis ilimited 

icompared ito ithe ihigh ivolume iof idisputes ireferred ito ithe idepartment. iConciliation iand 

imediation iare ioften iregarded ias ithe isame. iSome iwriters iconsidered ithe idistinction 

ibetween ithese iprocesses ias ia icontinuum idepending ion ithe idegree iof iintervention iand 

iauthority iexercised iby ithe ithird iparty. 

 

Similarly, iBrooker, i(2007), ifound iout ithat ithere iis ia imisunderstanding ibetween imediation 

iand iconciliation iin ithe iUK, iwhere ithey ihave isometimes ibeen iused i‘interchangeably’. 

iWhilst, ithe igeneral iusage iof ithe iterms imediation iand iconciliation icovers ia ihuge iand 

ioverlapping irange iof iprocesses. iGenerally, iconciliators ihave imore iroles ithan ia imediator 

idoes, ias ithey iare irequired ito iactively iencourage ithe idisputants ito ireach ia isettlement 

iand imake irecommendations ion ithe isettlement iterms. iDue ito ithe imany ifunctions idone 

iby i ithird iparty iin iconciliation, isome icommentators ifeel ithat ithis iprocess idoes inot ifit 

iunder ithe ifacilitative icategory iof iADR iNADRAC,(2002a). iThe iAustralian iNational 

iMediation iStandards idescribes imediation ias iprimarily ifacilitative ibut iacknowledges ithat 

imediators imay iuse ia i‘blended’ iprocess iinvolving imediation iand iother iadvisory 

iprocesses. 

 

Madhuku i(2010), icarried iout ia istudy ion ithe iLabour ilegislation, iregulating iconciliation 

iand iarbitration iin iZimbabwe. iAccording ito ihim, ithere iareno igiven iminimum 

iqualifications ifor ithose iwho itake ipart iin iconciliation. iThis ifactor iovershadows ithe 

isuccess iof iconciliation. iHe ifurther isays ithat imany iacademicians iare iof ithe iview ithat 
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ithe ifailure iof ithe idispute iresolution itools iis icaused iby ithe iincompetence iof iactors iwho 

ipreside iover ithem. 

 

Similarly, iMatsikidze i(2013), ifound iout ithat ithe idishonouring iof iconciliation iagreements 

iis ivery imuch icommon. iHe ifurther isaid ithat ithere iis ino iprovision istating ithe iimpacts 

iand ipunishment ifor ibreaking ithe iagreements iof iconciliation. iThis ileads ito ithe isituation 

iwhere iother ipart iis ileft iwith ia ipledge ithat icannot imaterialize. iConciliation ias ia itool ifor 

idispute iresolution iis icriticised ibecause iof iit iis iover ireliance ion ithe igoodwill iand itotal 

ifaith iwhich iactors icannot igive ia ibinding idecision. 

 

Reif, i(1990) idid ias istudy ion ithe iapplication iof iconciliation ion iresolving iinternational 

ieconomic iand ibusiness idisputes. iAccording ito ithe ifindings iof ithis istudy, iconciliation 

iprovides ithe igo ibetween ian iopportunity ito iresolve ia iconflict iwhile ikeeping ithe 

iflexibility iof iprocedures iand ithe ifinal ifreedom iof ithe iprotagonists ito iselect iwhether ior 

inot ito iaccept ithe iconciliator's irecommendations. iHe ifurther isays ithat imore ioften ithan 

inot iconciliation iis ipart iof iother itreaty irelationships iand iis iused ito iresolve iprivate 

iconflicts. iIt iis iremotely iapplied iin iany iof ithese isectors iwhen iinternational ieconomic ior 

ibusiness idisputes iare iinvolved. iThis iis icaused iby ithe iinfancy iof imany iprovisions iwith 

ithe iconciliation ioption. i 

 

Billings, i(2008) istudied ion ithe iConflict, iConciliation iand iComputer-Mediated 

iCommunication: iusing ionline idispute iresolution ito iexplain ithe iimpact iof imedia 

iproperties ion irelational icommunication. iThe ifindings iof ithis istudy ishow ithat ivarious 
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istructures iput iin iplace iaffects icommunication iby iextent iof icertainty ipossessed iby 

iinterlocutors, iavailability iand iefficiency iof iinterlocutors ito imanage iinformation iin ithe iair 

iand iinter isubjective iexperience iof ipresence iaffects ithe isuccess iof iconciliation. 

 

Morgan i(2005), istated ithat ithe isafety iof i ihumans ieither ipersonal, iinstitutional iand 

istructural-cultural ilevels ican ibe ieffectively iattained iwhile ibuilding ipeace iif ia icultural 

iidentity iand ian iinterpretive ibottom-up iapproach ito ipeace ibuilding i iis iused i ito iaddress 

ithe iproblems iof imarginalized igroups iof ipeople, iand icommunities, imaterial iand isocio-

cultural i iare i iat ithe icentre iof i i ihuman isecurity iand ipeace ibuilding. iHe iconcludes ithat 

iefforts imust ibe imade ito igo ipast ishort-term igoals iof ikeeping ia iceasefire, idemobilization, 

idisarmament, iand imonitoring icompetitive ielections iamong iformer iadversaries. i 

 

The iUnited iNations iOperation iin iMozambique i(ONUMOZ) iwas isent ibetween i1992 iand 

i1994 iWith ithe iaim iof iimplementing ithe iGeneral iPeace iAgreement, ithat iwas isigned iin 

iRome iby ithe iFrente ide iLibertação ide iMoçambique i(FRELIMO), igovernment iand 

iResistência iNacional iMoçambicana(RENAMO). iThe iprocess iof ipeace ibuilding imanaged 

ito icombat idisputes i.While iin ithe iprocess, iRENAMO ilost ikingpin iin ithe iprocess. 

iNevertheless, iconfidence ibetween ithe iparties iwas istill ivery iweak iand iONUMOZ’s islow 

ideployment iled ito iinstability. iNonetheless, iRENAMO icontinued ito icooperate iwith 

iONUMOZ. iThis ilargely iis idue ito ithe idiplomatic iskills iof ithe iONUMOZ ileadership 

iUN,(2012). 
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Kassem i(2014), icarried iout ia istudy ion iConciliation ias ian iamicable imechanism ito isettle 

ibusiness idisputes iadvantages iand idisadvantages.This istudy ifocused ion iconciliation ias ia 

idiplomatic imethod iof isettling iforeign idisputes idirectly. iIt iwas ianchored ion ithe 

ifollowing iobjectives; ito ifind iout ithe inature iand ielements iof iconciliation icompared ito 

iother imechanisms ithat iengage ia ithird iparty, imainly imediation, ito iidentify ithe imain 

imerits iof iconciliation iand iidentifies icautions ithat iaccompany iresorting ito iconciliation ias 

ia idispute iresolution imechanism. iThe ifindings iof ithe istudy ishow iADR iplay ia igreat irole 

iin ipromoting ieconomic iand ipolitical irelationships ibetween ithe iinvolved istates, iinvestors 

ior istates iwhere iinvestments iare iset iup. i iConciliation iis itaken ias ithe imost isuitable 

ibecause iof iits iadvantages. iThere iare imany imerits iof iusing iof iconciliation, ias icompared 

ito ilitigation ior iarbitration. iConciliation iis icheaper ithan iadjudicative itechniques, ibecause 

iit iis ia ifairly iinformal iand iswift iprocess. iMoreover, iin icase ia ismall iproblem iis 

iinvolved, iconciliation ishould ibe ipreferred ibecause iit iis icheaper ias iopposed ito ithan 

ilitigation. i 

 

Conciliation icomes ifrom ithe iagreement iof iparties’ ion iwho iwas itheir iconciliator ito itake 

ipart iin isettling ithe idisputes. iAlthough ithe ilegislator icontrols ithe irules iof ithe ipeaceful 

isettlement, iusing ithis itechnique irelies ion ithe iwillingness iof iparties' iat iits istart. 

iConciliation ibegins iwith ithe iapplication iby ione iof ithe iparties iinforming ithe i i iother 

iparty ito itake ihis iview iwhether ior inot ito iaccept iTalip, i(2010). 

 

Schreur, i(2001) istated ithat isince iits ifoundation iin i1965 iup ito idate, ifive iconciliation 

icases ihave ibeen ireported. iTwo iof ithem iwere isuccessfully iresolved, ia ithird iled ito ia 
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iresolution iproposal ithat iparties iin ithe iconflict idid inot iaccept ibut ilater iserved ias ithe 

ibasis iof ia isolution, iand ithe ifinal itwo iwere iwithdrawn iduring ithe iprocess. iAmong ithose 

idisputes isettled, iinclude ithe imost irecent ione iof ia iCanadian ibusiness, iTG iWorld, iand 

ithe iNigerian igovernment iconcerning ian ioil iexploration icontract. iAfter ione iyear iof 

iconciliation iprocess istarted iin i2004, ithe iParties istroked ian iagreement ideal iallowing iTG 

iWorld ito icontinue iits ioperations iin iNiger. 

 

According ito iPSC, i(2014),the iconciliator iis iexpected ito ilower itension, ienhance 

icommunication, iinterpret iissues, ioffer itechnical iassistance, iexplore ipotential isolutions iand 

ibring ia inegotiated isettlement. iThey ifurther isay ithat ihe/she ishould iassists iparties iin ia 

iconflict ito iunderstand ithe iaim iand ineeds iof iall iwho iare iinvolved. iThe iconciliation 

iprocess ido inot isort ito iget ia isolutions iat iall, ior ia iconciliator iimpose ia isolution ion ithe 

iparties, ibut i iinstead, ithe iconciliator iwas ito iwork ito iachieve ineutral i igrounds iupon 

iwhich ithe iparties imay ibuild ian iagreement iacceptable ito iall iinvolved. 

 

According ito iOAS, i(2002), iconciliation iis imostly iused iin idispute iresolution. iDisputes 

ilike ithe iinvolving iGuatemala iand iBelize ithat iwas iterritorial inature iwas isolved ithrough 

iconciliation. i 

After i3 iyears iof iwork, ithe iterritorial idisputes iconciliation iprocess iended iin i2002. iThe 

iUN iSecretary iGeneral ithen iand ithe iEuropean iUnion, iand ia ipublicly icelebrated iin 

iWashington ion iSeptember i30, i2002 ipraised ithe ievent, iwith iofficials ifrom i i iGuatemala, 

iBelize, iHonduras, iand ithe iOAS. iThey ifurther isay ithat iup ito inow ithe iproposed 
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iagreement iwas inot ifully iimplemented. iThey iconclude ithat ithis idispute icannot ibe isaid ito 

ibe ifully isettled, ithough ithe igovernments icontinues ito ibuild imutual itrust. i 

2.3.4 iPeace iBuilding iin iMeru iand iKwale iCounties 

Bartlet i,(2009) ihowever, ipointed iout ithat ianthropologists iremain idivided iabout iits 

isignificance. iIn imany iof ihis iarguments iabout icontemporary iapplication iof itransitional 

ijustice imechanisms, ioutlining ithe idangers iof iexceptionalism iin ipresenting ithe iAcholi ias 

i“other” iand ioutside ithe iUganda icultural imainstream. iHe isuggests ithat ian i“Obsession iof 

iso imany iconcerned iabout ithe isuffering iin inorthern iUganda iwith i“traditional ijustice” 

iinadvertently ireinforces ia itendency ito idemonize ithe ipeople iof ithe iregion. 

 

Peace ibuilding iis ithe iprocess iof icreating iself-supporting istructures ithat iremoves ithe 

icauses iof iwar iand ioffer ialternatives ito iwar iin isituations iwhere iwars imight ioccur 

itherefore ipeace ibuilding igoes ibeyond ithat iconflict itransformation. iThe iuse iof iADR iin 

ipromoting ipeace ibuilding ihas irecently ibeen iinstitutionalized ias ipart iof imany icourt 

isystems iand isystems ifor ijustice ias ia iwhole ithroughout ithe iworld. iFor iexample, ithe 

iinternational iUN iorganizations, iwhich iarbitrate iinternational iinstitutions ifor ithe ibenefit iof 

ihumankind, iinclude: iFocus ion ipeace ibuilding iin ipre-conflict iphases ias iwell ias ipost-

conflict iphase. iThis iexample iillustrates iclearly ithe inature iof iADR iused iin ipeace 

ibuilding ithat iinvolves iparticipation iof iboth ivictim iand ithe ioffender iand ia ivoluntary 

iprocess ithat imainly itargets ipromoting ia iwin i-win isituation ifor iboth iparties iGaltung, 

i(2003). 
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Border iConflicts isince itime iin imemorial ihave ibeen icommon iphenomena iin imany 

iregions iof ithe iworld, iespecially iin idry ilands, ithat iare iendowed iwith iscare inatural 

iresources. iBorder iconflict iis ia imanifested iin istructural iinequity iand iunequal idistribution 

iof ipower. iIt iis ia isituation iwith iat ileast itwo iidentifiable igroups iin iconscious iopposition 

ito ieach iother ias ithey ipursue iincompatible igoals. iGlobal ienvironmental ichange icoupled 

iwith ipopulation iincreases ihas iled ito iunprecedented idemand ifor iresources iHassan, 

i(2014). iThe iconsequences ihave ibeen icompetition iover icontrol iof iand iaccess ito ithe 

imeagre iresources, iwhich iin iturn itrigger iconflicts. iClimate irelated ienvironmental ichanges 

ihave ibeen iobserved ito ibe iamong ithe imajor icauses iof ithe iconflicts iHuho, i(2012). 

 

According ito iMessiant,(2004), ithe iavailability iof iresources imakes iit ieasy ito isustain ithe 

iconflict ithrough ifinancing ioperations iand iis ialways iin ithe ieconomic iinterests iof ithe 

iwarring iparty ileaders inot ito isupport ithe ipeace iprocess. iMost iactors iget ia ilot iof imoney 

ithrough iplundering, ilooting iand iengaging iin ithe iillegal ibusinesses iof idrugs, iarms, iand 

icigarettes ithrough isupportive ineighbouring istates iand iavailable icommercial inetworks. 

 

According itoConnable iet ial., i(2010), iwhere ia iconflict ihas ibecome iprimarily ieconomical 

iin inatureand iattractive, iany ieffort iof iusing ipeace inegotiations ito iresolve iconflicts iwill 

ioften ibe ispoiled ior isabotaged. iThis iwas itrue iwith ithe imany ifailed ipeace inegotiation 

iattempts ito iresolve ithe iconflicts iin iAngola, ithe iDRC, iSomalia, iand iLiberia. iWhat 

ishould ibe inoted iis ithat ithose iwho ibenefit ifrom ilong-term iconflicts iinclude ithe 

ineighbouring icountries, iinternational iarms imerchants iand idealers iexploiting iminerals 

ifrom ithe icountries iin iconflict iUNOSAA,(2005). iThe iresources iprovide ifinancing ito ithe 
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iwarring iparties ito isustain iand iprolong ithe iconflict. iOn iaverage, iit iis iestimated ithat 

iAfrican iarmed iconflicts imedian ilength iis iten iyears idue ito ithe ieffect iofnatural iresources. 

 

Doyle iand iSambanis, i(1999) iaverpeace ibuilding ihas ibecome ione iof ithe icentral ithemes 

iin iconflict istudies, iso idefining iit iis ian iimportant ifirst istep. i 

Based ion ian ianalysis iof iUN iexperience iin iconflicts iin iNamibia, iEl iSalvador, iand 

iCambodia. iPeace ibuilding ias ithe ifourth iphase iin ithe iUnited iNations istrategy ifor 

iconflict iresolution ifollowing iconflict iprevention, ipeace imaking iand ipeacekeeping. iPeace-

building iinvolves iidentifying iand isupporting ithose istructures ithat ican istrengthen iand 

isolidify ipeace iin ithe iaftermath iof ipeace imaking iand ipeacekeeping. iGaltung i(1975), iwho 

iemphasized iconflict iprevention iand iresolution iat igrass iroot iand iglobal ilevels, ifirst imade 

ithe idifference ibetween ipeace ibuilding, ipeacekeeping, iand ipeace imaking. iHe iis icritical 

iof iso-called i“elitist” ipeace-building iefforts ithat itake iplace iat ithe iofficial ilevel iand 

isuggests iinstead ithat ipeace-building iefforts iare inecessary iat ithe igrass iroots ilevel iif ithe 

icommunity iat ilarge iis igoing ito iaccept ithem. i 

 

According ito iGibson i(2001), iADR iprocesses iare ivoluntary ito iall iparties. iMoreover, ithe 

iparties ithemselves ichoose ithe iscope iof iADR, idegree iof iprivacy iinvolved iand ithe 

iamount iof icontrol iover ithe iprocess. iIn iADR iprocess ithe iparties iagree ito iparticipate iin 

ithe iprocess, ithe iparties ior itheir irepresentatives idirectly iparticipate, ia ithird iparty ineutral 

ihelps ithe iparties ireach iagreement ibut ihas ino iauthority ito iimpose ia isolution, iparties 

imust ibe iable ito iagree ion ithe ioutcome iand iany iparticipant imay iwithdraw iand iseek ia 

iresolution ielsewhere. iIt iis iimperative ito inote ithat iAlternative iDispute iResolution 
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iMechanisms iare iclearly ivoluntary iand ipermits iparties ito iactively iparticipant iwith imore 

ichances iof itelling itheir iside iof ithe istory idepending ion ithe imethod ithat ione ichooses. 

 

Abdulrahman i(2016), idid ia istudy ion inon-governmental iorganizations i(NGOs) iand ipeace 

ibuilding iin iDarfur: ia isocio-economic ianalysis. iThe iobjective iof ithe istudy iwas ito 

iidentify ithe ifunctions iof iNGOs iin ipeace ibuilding ifrom ieconomic iand isocial ipoint iof 

iview. i 

In ithis istudy, ia idescriptive imethod iwas iapplied. iPrimary idata iwas icollected iusing 

iquestionnaire ifrom ia isample isize i66 irespondents. iCollected idata iwas ianalyzed iusing 

idescriptive imethods. iThe istudy iestablished ithat iNGOs iplay ia ipivotal irole iin ipeace 

ibuilding, iand iput itremendous iefforts iin iensuring istability iin isocial ipeace iand ipolitics 

i.He ifurther ifound iout ithat ithese iorganizations icontribute iimmensely ito idevelopmental 

iprocesses iby ibuilding ischools, ihospitals iand iyouth icenters. 

 

United iNations iChildren’s iFund-UNICEF, i(2014), iconducted ia istudy ion ithe irole iof 

ieducation ion ipeace ibuilding. iThe istudy ifound iout ithat ieducation iplays ikey irole iin 

ipromoting ipeace iby isupporting itransformation idealing iwith ichanges iin isecurity, ipolitical 

iinstitutions, ieconomic iregeneration iand isocial idevelopment iwithin ipost iconflict 

isocieties.Agbalajobi, i(2010) istates ithat ithrough inetworks, iwomen iin iAfrica ihave 

ipositioned ithemselves istrategically iso ithat ithey ican iair itheir iviews ito ithe ihighest ilevels 

iof igovernment iand iinternational iagents. iWomen’s ipeace-building iprograms ithat ihave 

itransformed iRwanda, iSomalia, iLiberia, iSouth iSudan iand iUganda ishow ithis. 
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Muema, i(2014) iargues ithat inearly i40% iof icommunities icoming ifrom iconflict igo ito iwar 

iin ia iperiod iof ifive iyears. iHe ifurther istates ithat iinclusion iof iwomen iin ipeace iprocesses 

iis igood isince iit iavoids irelapse ito iconflict. iIn ifact, istudies iconducted iin iSudan iand 

iUganda isuggest ithat ipeace iagreements iand ipost-conflict ireconstructions iare imore 

ieffective iwhen iwomen iare iinvolved iCrisis iGroup, i(2006). i 

 

According ito ithe iUN, i(2012)in i ia istudy ion ithe ieffects iof iadministrative iand isocial 

iservices ion ipeace ibuilding; idelivery iof ipublic iadministration iand isocial iservices ifairly 

iand iequitably ican ilead ito iattainability iand isustainability iof ipeace.This ican ibe iachieved 

iby ilooking iat ithe igrievances ithat iunderpin iviolent iconflict iand igive iways iby iwhich ithe 

igovernment ican ireach iout ito ia isociety, ito ibuild iits ilegitimacy iand isystems iof 

iaccountability. iThey ifurther iindicate ithat icommunities itake iaccess ito isocial iservices iin 

idifferent iways; isome iform ican ilead ito istability, iease itension, idiffusing iand icalming 

iaggressions ihence ibuild ipeace. iThe istudy iconcludes ithat ithe iimmense icontributions 

imade iby iadministrative iand isocial iservices inotwithstanding, ithey itend ito ikeep ilow 

iprofile iin isecurity isector iand ipolitics iin iareas iaffected iby iconflicts. 

Human iRights iWatch, i(2002), istates ithat isometimes, irefugees iin icamps imay ihave 

idifficulty iin ifinding ienough ifirewood ifor icooking iand ifor iother ineeds. iWhen ithey iget 

iout iof itheir icamps iin isearch iof ifirewood, ithey iare iconfronted iwith ihostile ilocal 

icommunity iwho iresent ithem ifor icutting itrees iand ihence idamaging ithe ienvironment. 

iOccasionally, iwhen iwomen iand iyoung irefugee igirls itravel ilong idistances iin isearch iof 

ifirewood, ithey iare iexposed ito ivices isuch ias irape iand isexual iviolence. i 
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Human idepend ion ienvironment iand inatural iresources ifor isurvival. iAlthough 

ienvironmental ifactors iare inot ithe ionly icause iof iconflict ibut iinstead idiverse ipolitical 

iideology, iethnicity, iand ieconomic ifactors iare iall iconnected ito iviolent iconflict istudies 

ireveals ithat ishows ithat ienvironmental istress iand ithe iexploitation iof inatural iresources 

ican ilead ito iincreased iseverity iand iduration iof iconflict, iand ihence imake iit icomplex iand 

idifficult ito iresolve. iEfforts ito icontrol ior igain iaccess ito iremote ior iextractive inatural 

iresources ican ilead ito ithe ioutbreak iof iconflict. 

 iIf iaccess ito ithe idirect iuse iof iscarce iland, iforest, iwater ior iwildlife iresources ileads ito 

imarginalization ior iexclusion iof icertain igroups, ithey ibecome ieasy itargets ifor ipolitical 

imanipulation iUNEP, i(2016). 

 

Cheptile i,(2015) istudied ithe irole iof iwomen iin ipeace ibuilding iin iKenya. iThis istudy iused 

isnowball isampling ito iselect ithe itarget ipopulation iof i100 iindividuals, imade iup iof ilocal 

iwomen iand imen ipeace ibuilders. iIn iaddition, i13 ichief iinformants iwere iinterviewed ito 

isupplement ithe idata iobtained ifrom iindividual ipeace ibuilders. iQualitative iand iquantitative 

imethods iwere iused ito icollect iand ianalysis idata. iThis istudy ifound iout iwomen iare 

icritical iin ipeace ibuilding. iFurther ifindings ishow ithat iknowledge iand iskills iin ipeace 

ibuilding, ifinancial iand iphysical iresources, icultural ifactors, iand itheir iperceptions iand 

iattitudes iare ikey ifactors ithat iaffect iwomen iinvolvement iin ipeace ibuilding. iSimilarly, 

ithis istudy inoted ithat imany iwomen iwho itake iin ipeace ibuilding ilack ienough iknowledge, 

isupport, ifinancial iresources iand iskills ibecause iof idearth iof itraining iopportunities. iThe 

istudy iconcludes ithat iculture ibars iwomen iin ithe iparticipation iof ipeace ibuilding ias 

iopposed ito imen. 
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Wakhungu, i(2016) idid ia istudy ion ithe ifactors iinfluencing ipeaceful ico-existence iamong 

ithe icommunities iin iKiminini isub-county iin iBungoma iCounty, iKenya. iThe ifindings iof 

ithe istudy ishow ithat ipolitical ifuelling iescalates iconflicts. iIlliberal iand iilliterate ibecomes 

ia isoft itarget ifor ipoliticians ito iinfluence ifor itheir iown igains ileaving imany iinjured iand 

idead. i iFurther, ithe istudy ifound iout ithose ihigh ilevels iof ipoverty, iunequal iand 

imarginalization iare ithe imain icauses iof i i iviolence. iThe istudy iconcludes ithat istarting 

isustainable ilivelihoods ilike ismall-scale ibusiness iwas itotake imany iidle iand iunemployed 

iyouth ihence imitigating ithe inumber iof iyouth iwho ican ibe iincited. iIt ialso iassists iin 

icombating iunemployment iand iidleness, iwhich iunderpins iconflict ibetween icommunities. i 

Also ireligious isocieties, iself-help igroups iand ipoverty ireduction iprograms iare imain ifactor 

i i ithat ienhance ipeaceful ico-existence iamong icommunities iin iKiminini iSub-County. 

 

Njeri, i(2014) idid ia istudy ion ithe ifactors iinfluencing ithe irole iof icivil isociety ion ipeace 

ibuilding iin iKenya: ia icase iof iNairobi iCounty. iThey ifound ithat i i imedia iplays ia icentral 

irole iwhich ihelps. iThe irole itaken iby icivil isociety iorganizations iin ipeace ibuilding 

iprocess ihence isupports iCSOs iin idisseminating ipeace iinformation ito ithe isocieties iin 

iconflict ihowever; ithey ialso iaffect ipeace ibuilding ithrough idisseminating ipoliticized iand 

ibiased iinformation iduring iand iafter iconflict. 

 

According ito iMuigua iand iFrancis,(2014), ithere ihas ibeen ia ishift itowards iinformal 

imechanisms ifor iconflict imanagement, iincluding ialternative idispute iresolution i(ADR) iand 

itraditional idispute iresolution imechanisms i(TDRM). iADR iand iTDRM iprocesses 



107 

 

icontribute ito ienhanced iaccess ito ijustice iby iall, iand iin iparticular iamong ithe ipoor 

ipeople. iEnhanced iaccess ito ijustice istrengthens ithe iRule iof iLaw. iExisting iliterature iin 

idevelopment istudies ihas ishown ia icorrelation ibetween ithe iRule iof iLaw iand ilevels iof 

idevelopment. iADR iand iTDRMs iare ithus iquintessential ifrom ia idevelopmental 

iperspective. iIn ithis ipaper, ithe iauthors iargue ithat ithe irecognition iof iADR iand iTDRMs 

iwithin ithe ilegal iframework iin iKenya iwas ito icontribute itowards ieconomic, isocial, 

icultural iand ipolitical idevelopment. iThis irecognition iexpands ithe iarray iof imechanisms 

ithat iparties ito ia idispute ican iemploy iin iventilating itheir idisputes. 

 

Further, iMuigua iand iFrancis,(2014)established ithat iADR ienhanced iaccess ito ijustice iand 

iwas ito icontribute ito irespect ifor ithe irule iof ilaw, iwhich iis ian iessential ipre-condition ito 

idevelopment. iADR iis ialso ibecoming ia ilucrative ieconomic iventure iwith imany 

iprofessionals inow iworking ias ifull-time ior ipart-time iADR ipractitioners. iIn iaddition, ia 

inumber iof iorganisations ihave iestablished iADR icentres. iSome iof ithese icentres iare 

iexpected ito ibe imajor iattractions ifor iforeign iinvestments iin ithe icountry ias ithey iwere ito 

ihandle iinternational iarbitrations. iADR iis ialso ibeing itaught iin ischools iand iin 

iuniversities, iand iis ithus iexpected ito icontribute ito isocial idevelopment. 

 

Kumssa, iJones iand iWilliams, i(2009) idid ia istudy ion iconflict iand ihuman isecurity iin ithe 

iNorth iRift iand iNorth iEastern iKenya. iThe ifindings iof ithe istudy ifound iout ithat iin ithe 

isearch ifor iwater iand igreen ipastures, ithe inomads igenerally ifollow itheir icattle iacross ithe 

iregion, iand itheir imovement iis inot iconfined ito iKenya ialone. iThey icross iand ire-cross 

iinternational iboundaries ito iand ifrom iEthiopia, iSudan, iSomalia iand iUganda iresulting iin 



108 

 

iconflicts iover iwater iand ipasture. iResource icompetition iin ia ifragile ieconomy ihas ihad 

igrave iconsequences ifor ithe ieconomic isecurity iof ifamilies iand iinternally idisplaced 

ipeople. 

 

Gómez, i(2013) idid ia istudy ion ithe irole iof iwomen iin ipeace ibuilding iin iColombia. iThis 

istudy iwas iguided iby ithe ifollowing ihypotheses iinclude: ia igender iperspective iat ithe ihigh 

ilevel iof ithe inegotiation itable iwould ihave ia ipositive ieffect iin ideveloping ipeace iand ia 

imore istable iColombia iin ithe ifuture. iInclusion iof iwomen iin ithe inegotiating itable iwould 

ihelp ito iempower iwomen iin iColombia iand iwould ithus ihelp ito igenerate ia imore 

iinclusive isociety iin ithe ifuture, iwoman ihave ibeen iunequally iaffected iby ithe iColombian 

iconflict. i iThus iincluding iwoman iin ithe inegotiation itable iwould ihelp ito ibetter iaddress 

ijustice iissues iand iinvolving iwomen iin ithe inegotiation itable iand ilistening ito itheir iclaims 

ifor ipeace iwould ihelp iin ideveloping ia imore isuccessful ipost-conflict ireconstruction. iThe 

istudy i i ifound iout ithat iin iColombia, ilooking idown iupon iand iexclusion iof iwomen iis ia 

ihistorical iconstant. i 

Ranging ifrom iland icases ito ipolitical iissues, iit iis iclear ithat i i iwomen iin iColombia iare 

ihighly idiscriminated, iand imore iinhuman icrimes iare icommitted iagainst ithem iis ian 

iimpunity. i iThe istudy ialso ifound iout ithat ibeing, ivictims, iperpetrators, iand ipeace 

ibuilders. iWomen ihave itaken ipart iin iall iareas iof ithe iColombian iconflict. iThe istudy 

iconcludes ithat iincluding iwomen iin idiscussing iissues ithat iwill iaffect itheir ilives iin ithe 

ifuture iwill ienhance ipeace ibuilding. 
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Wanyonyi, i(2012), istudied ion ithe irole iof inon-governmental iorganizations iin iconflict 

iresolution: ithe icase iof iwest iPokot iregion. iThe iobjectives iof ithis istudy iwere; ito ifind 

iout ihow iNGOs' ihumanitarian iroles iaffects iconflict iresolution iin iwest iPokot.To 

idetermine i ihow iNGOs iapply i iscarce iresources imanagement imethods ito isolve i iconflicts 

iin iWest iPokot, ito iexamine i ihow iNGOs igives i iforums ifor iconflicting icommunities ito 

isort iout itheir idifferences ias ian ieffort iin iconflict iresolution iin iWest iPokot i iand ito i 

iidentify i iways ithrough iwhich ithe iNGOs ican imake ito icreate ipublic iawareness iin 

iconflict iresolution iin iWest iPokot. iThis istudy iadopted isurvey iresearch idesign.Primary 

idata iwere icollected idirectly ifrom ia isample iof i210 irespondents iwho iwere iselected iby 

isimple irandom isampling iusing iquestionnaires iand iinterview. iCollected idata iwere 

iscrutinized iusing idescriptive imethods ilike ifrequencies iand ipercentages.The istudy ifound 

iout ithat iNGOs itake ia icentral irole iin iconflict iresolution iin iWest iPokot. iFurther, ithe 

istudy iidentified ithat iNGOs igive ifood, iclothing, iwater iand itents iin icase iof icalamity. 

iBasic ineeds iand ihealth iservices iare ibasic ifor ithe isurvival iof ievery icommunity. i 

Also ithe istudy iidentified ithat ithe imanner iin iwhich iNGO’s ihandle iconflicts ilike 

imanaging iwell inatural iresource ileads ito iconflict iresolution iand iminimized iconflicts. i 

 

Hassan, i(2014) istated ithat, iat ithe iregional ilevel, iconflicts iact ias ia idisincentive ito iinter-

state iintegration iand ieconomic ico-operation, imaking isustainable imanagement iof ishared 

iresources iunattainable. iExploitation iof iminerals iin ithe iHorn iof iAfrica ihas isuffered ithe 

igreatest iblow. iMoreover, iby iintroducing iviolence ias ia iway iof isolving iissues, iit 

ibecomes iingrained ias ia iway iof isolving iproblems iand ithe ivicious icycle icontinues. iA 

ilarge inumber iof ihuman ilives iand ianimals iare ilost iduring iraids imasterminded iby 
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iopposing itribes/clans. iThe iresult iis ithe icreation iof ia icommunity iof, idestitute ipeople ithat 

iend iup iin isettlement icentres ito idepend ion irelief ifood. 

2.3.5 iCulture iand iPeace iBuilding iin iMeru iand iKwale iCounties 

According ito iHuho,(2012), ithe iculture iof icattle irustling iamong ipastoralist’s icommunities 

ifor ilong itime ihas ibeen iand iis istill ithe imain icause iof iconflicts ilike iin iPokot iand iother 

ipastoral icommunity imembers. iCattle irustling iin iWest iPokot iCounty iinvolved ithe 

iTurkana, iSabaot, iSamburu, iMarakwet, iSabiny iand iKaramajong icommunities. iHe ifurther 

iargues ithat icattle irustling iamong ithese icommunities iis ithe iorder iof ithe iday iwhere 

iorganized iraids iwhich iwere iexecuted iby ithe iMorans ias ia isymbol iof idominance. iThese 

iplanned iraids iwere iguided iand imoderated iby ithe icommunity ielders. iAfter ithe iraid, 

iretaliatory iattacks iwere iorganized iby ithe irival iat ithe imost iappropriate itime iand 

icommunity ielders iensured ino ifatalities ioccurred.Culture iand itradition iput ispecific iforms 

iof ibehaviours iin iplace iwhich i icould ibe idestructive ito icertain igroups iof ipeople itradition 

iadds ia iunique icontribution iof ivalues iand inorms ithat iwith irare iexceptions ito ihome 

itradition, ireligion ibeliefs, imyths iand ifolks ido imanifest iin ihomes. iCulture isets iman iat ia 

ihigher istatus ithan iwomen iand ichildren ithus ibeing isubjected ito iGender iviolence. i 

 

Changes iin icharacters ilead ito iconflicts iCultural iviolence iis ithe iprevailing iattitudes iand 

ibeliefs ithat iwe ihave ibeen itaught isince ichildhood iand ithat isurround ius iin idaily ilife 

iabout ithe ipower iand inecessity iof iviolence. iThe ihistory ithat iuplifts, irecords ireports iwars 

iand imilitary ivictories irather ithan ipeoples’ inonviolent iagitation, imovements, irebellions ior 

ithe itriumphs iof iconnections iand icollaborations. iAlmost iall icultures irecognize ithat ikilling 

ia iperson iis imurder, ibut ikilling itens, ihundreds ior ithousands iduring ia ideclared iconflict iis 
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icalled iwar ior ikilling iof iinnocent ipeople iby ithe isecurity iforces iare ioften ideclared ias 

icaught iin ithe icrossfireKibiti,(2015). 

 

Cultural ifactors isuch ias ibelief ithat itheir ihusbands ishould ibeat iwomen iwhen ithey ihave 

idone iwrong iare iserious icontributors ito ithe iproblem iof iviolence. iThe imajority iof 

iwomen ihave ivery ilittle icontrol iin isexual icontact, iwith ihusbands iexposing ithem ito iHIV 

iand iAIDS. iUpon itheir ihusband’s ideath, iin-laws iforce iwomen iout iof ithe ihome isince 

ithey ihave ino iright ito iinherit ithe ihusband’s iproperty iConnable, iBen, iMartin i& iLibicki, 

i(2010). 

 

Many iefforts ihave ibeen iput iforth ito iend iconflicts.The iTegla iLorupe iPeace iRace 

iFoundation, iwhich iwas ifounded iin i2003, iis iaimed iat iachieving istable ipeace iamong 

iwarring icommunities iin iwest iPokot iCounty. iThis ipeace iinitiative iengaged iin isporting 

iactivities ibetween ithe irival icommunities iand ieducating ipeople ion ithe iimportance iof 

ipeaceful icoexistence. iThe irival icommunities, ithrough ithe ihelp iof ithe ifoundation, 

iorganize iannual icultural ifashion ishows iand ipeace iraces, iwhich ibring itogether ithe iPokot, 

iTurkana, iSamburu, iSabaot, iand iSabiny iKaramajong. iThe ifoundation iholds ipeace iraces 

iannually iin iWest iPokot, iKapenguria, iTana iRiver iand iMoroto iin iUganda iHuho,(2012). 

 

According ito ithe istudy idone iby iPkalya iet ial., i(2003) ion ithe iconflict iin iNorthern iKenya 

ifound iout ithat iin iTurkana idistrict ione iof ithe imain ior ileading iaggressors iis iraiding iand 

ikilling iof ipeople iby ithe iToposa icommunity ifrom iSudan. iIn ithe isame istudy, ifurther 

ifindings ithat iillicit iarms icome ifrom iSudan.Similarly, iConing, i(2013), ifound iout ithat iin 
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ithe inorth-west iof iTurkana idistrict, icommunities ifrom ioften iundertake ilarge-scale iraiding 

iacross ithe iborder, imainly ithe iKaramojong iof iUganda, ithe iToposa iand iNyang’atom iof 

iSudan, iand ithe iMerille iof iEthiopia. 

 

Mwaura, i(2005), istated ithat ithe iculture iof ilivestock irustling iis ian iold ipractice iamong 

ithe icattle irearing icommunities iin iKenya. iHowever, iin ipost-modern iKenya, icattle irustling 

ihave ichanged ifrom ibeing ia icustomary imeans iof ilivestock istocking iin iwhich itraditional 

iweapon ilike ibows, iarrows iand ispears iare iused ito ia icommercial ipractice iwhere 

isophisticated iweaponry iis iused. iTechnological iadvancement ihas icome iwith iit ia imore 

ideadly iform iof icattle irustling, iand ihas iraised iconcern ibecause iof iits isophistication. 

iRaids iare iwell iorganized iand icarried iout iby imilitary iprecision ifeatured iby ithe iuse iof 

imodern iand idestructive iweapons. 

 

Wamuyu, i(2014) icarried iout ia istudy ion ithe ieffects iof ilivestock irustling ion ilivelihoods 

iof ipastoral icommunities iin ithe iTurkwell iRiver ibelt ialong ithe iTurkana/Pokot iborder. 

iThis istudy ifocused ion ithe ifollowing iobjectives: icauses iand iextent iof ilivestock irustling 

iin iTurkwell iRiver ibelt, ieffects iof ilivestock irustling ion ipastoralist ilivelihood iand iconflict 

iresolution imechanism iused iin ithe imanagement iof ilivestock irustling iin ithe iarea iand 

itheir ieffectiveness. iThe istudy iadopted ia isurvey iresearch idesign. iPrimary idata iwas 

icollected ifrom ia isample ithat iwas irandom isampled. iThe istudy iestablished ithat ilivestock 

iraids iin ithe iTurkwell iRiver ibelt iare ia imajor ioccurrence iand iare icaused iby imany 

ifactors isuch ias iunwillingness ito ishare igrazing iland, irampant idrought iand ifamine iin ithe 

iarea iand irivalry iamong iothers. iFurther, ithe istudy ifound iout ithat ilivestock iraids ihas 
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imajorly ieffected ithe iTurkana iand ithe iPokot icommunities iliving iin ithe iTurkwell iRiver 

ibelt. iThe iraids ihave iled ito ideaths, ihigh idependency ion ifood irelief, ienvironmental 

idegradation, ilarge inumbers iof ipeople icontracting iHIV/Aids iand ia ilarge inumber iof iIDPs 

iin ithe iarea. 

2.3.6 iGovernment iPolicies iand iPeace iBuilding iin iMeru iand iKwale iCounties 

Various ipolicies ihave ibeen iput iforward ito ienhance ipeace. iAccording ito iGaltung, i(2013), 

ieducation iis iat ithe icentre iof ipromotion iof ithe icultural iunderstanding, ichanges iin ipoints 

iof iview, iinterpersonal icooperation iand ienhances iskills iof ifuture idisengagement ifrom 

iconflicts. iHe ifurther iargues ithat ieducation ihas ithe iability ito irevolutionize ithe ithinking 

iprocess iof ia igeneration iin iareas iof iinter-ethnic iconflict. iA inew igeneration iin iwhich 

ivarious iethnic igroups itake ione ianother ias imembers iof ione isociety iand i ishare iand istay 

iin ipeace i iwith ione ianother. iHe ialso iasserts ithat ieducation iis ithe ikey iin iintroducing 

inew iculture iwhere ipeople ishift ifrom ia iculture iof iconflict ito ia iculture iof ipeaceful 

iinteraction ibetween imembers iof idifferent iethnic igroups. i 

 

Mwanzia, i(2015) idid ia istudy ion ithe irole iof ipeace ieducation iin iconflict itransformation 

iin iKenya. iThis istudy iwanted ito idetermine ithe irole iplayed iby ipeace ieducation iin 

ischool‘s icurriculum iin itransforming iconflict iand iestablish iways iby iwhich ipeace 

ieducation iis iinfluencing ipeace iin iKenyan ischools. iThe iobjectives iof ithis istudy iwere; ito 

icritically iassess ithe isignificance iof ipeace ieducation iin iconflict iprevention iand ito 

ianalyze ithe iimpact iof ipeace ieducation itaught iwithin ia isubject iin ithe ischool icurriculum 

ifor iconflict itransformation. iThis istudy iused iqualitative iapproach iin ithe istudy iand idata 

icollected ifrom iboth iprimary iand isecondary isources. i 
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Purposive isampling imethod iwas iapplied ito iobtain isample irespondents ifor ithe istudy. 

iThey iestablished ithat ipeace ieducation iis ithe ikey iand ihas idirect iinfluence ion iconflict 

itransformation. iThe istudy ifurther ifound iout ithat ipeace ieducation icreates ia ibigger 

ipicture iby ibringing itogether idiverse ivarying ielements iof iconflict. iBy ilooking iat ithe 

iimmediate isituation iby ilooking iat ithe iprevious iproblems iand ihaving ithe irelationship 

ihence igiving iquick isolutions ifor ipresent iand ienvisioning ithe isame ito icome iup iwith ia 

iplatform ito iaddress ithe icontent, icontext iand ithe istructure iof ithe irelationship. 

 

According ito iLisa iand iManjrika, i(2005), iwomen itake ia ikey irole iin ibuilding ipeace. 

iThey iacts ias iactivities, ipeace iadvocates, iuse inon-violent imeans ito ipursue idemocracy 

iand ihuman irights. iIn iaddition,when iwomen iare ipeacekeepers iand irelief iaid iworkers, 

ithey iplay ia ivital irole iin ireducing idirect iviolence. iThey ifurther isay ithat iwomen ialso iact 

ias imediators, itrauma ihealing icounsellors, iand ipolicymakers, iand iwork ito i‘transform 

irelationships’ iand iaddress ithe iroot iof iviolence. iThey itake iactive irole iin ieducating iand 

iparticipating idevelopmental iprograms, ibuilding ithe icapacity iof itheir icommunities iand 

inations ito iprevent iviolent iconflict. iSocialization iprocesses iand ithe ihistorical iexperience 

iof iunequal irelations iand ivalues ibrought iabout iby iwomen ileads ito ipeace ibuilds ipeace. 

 

NGOs ihave ibeen iused iwidely ito ibring ipeace iin iconflicts iprone iareas ilike iin iWest 

iPokot iCounty. iMany isteps ihave ibeen iput iin iplace iin iorder ito iprevent, imitigate iresolve 

iconflicts. iPeace ibuilding iin ithe icounty iconsisted iof iboth ipeace inegotiations iconducted 

iby ithe igovernment, ipolitical ileaders, iand isometimes iby iexternal iparties isuch ias ithe 

inongovernmental iorganizations i(NGOs) iand ithrough igrass-roots iinitiatives. iBecause iof 
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inumerous ipeace-building iinitiatives, ithe icounty ihas iexperienced ian ioverall ireduction iin 

ithe inumber iof iconflicts isave ifor iconflicts irelated ito icompetition iover inatural iresources. 

iConflicts iarising ifrom ihistorical irivalry iand isocio-cultural ipractices ihad igreatly ireduced. 

iOn icontrary, iconflicts iover icontrol iof iand iaccess ito iwater iand ipasture iin ithe icounty 

iand iin ithe ineighbouring icounties istill ipersisted iand iwere iassociated iwith iextreme 

iclimatic ieventsHuho, i(2012). 

 

According, iIOM,(2011), iWorld iVision, iKenya i(WVK) iand ithe iKenya iRed iCross iSociety 

i(KRCS) icame iup iwith ipeace ibuilding iinitiatives iin iWest iPokot iCounty. iThe iWorld 

iVision istarted ipeace iinitiative ioperations iin i1997 iwith ian iaim iof ieducating ithe irival 

icommunities ion ithe iadvantages iof ipeaceful icoexistence, iprovide iformal ieducation, 

iprovide iwater ithrough idrilling iboreholes iand iwater ipiping ifrom ihighlands ito ilowlands 

iand iprovided idrought iresilient iSahiwal icattle ibreed. iIn iaddition, iin i2010 ithe iWVK 

ilaunched ia iwater iproject ithat iprovided isafe iwater ito imore ithan i68,000 ipeople iin 

iChepareria, iWest iPokot,and iKenya. iThe imajor icontribution iof ithe iKenya iRed icross iwas 

ithe idistribution iof ifood iand inon-food iitems ito ithe iaffected icommunities. iProvision iof 

ifood iled ito ithe idecline iin ithe irates iand ilevels iof iconflicts. iThe iIOM, ithrough ithe 

iJapan ifunded iproject, ifocused ion iconflict iprevention, iprotection iof ivictims iof iconflicts, 

ibuilding iand istrengthening ipolicies ithat ipromote ipeaceful ico-existence, ipromote 

ipartnerships iwith iformal, iand igrass iroot istructures ilike ipeace icommittees iin iWest iPokot 

iCounty. 
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Pokot iEducation iand iDevelopment iProgramme i(PEDP) iundertook ivarious icommunity 

idevelopment iinitiatives ithat ilargely idealt iwith iconflict iresolution iamong iother iissues. 

iPEDP iorganized iinter-community ipeace idialogue ibetween ithe iwarring icommunities. 

iPEDP isuccessfully iorganized ia iPokot i– iMarakwet ipeace idialogue ion iMarch i28th2003 

i(ITDG iPractical iAction, i2003). iOther iNGOs ilike iDaima iInitiative ifor iPeace iand 

iDevelopment i(DiPaP) iand iwomen ipeace icrusader ifocus ion iparticipatory icollective 

iapproach iin ithe iattainment iof ipeace iand inon-violent icoexistence iDak, i(2011). 

Mulu, i(2008) istatedthat iconflict ihas idestroyed ithe iphysical iand isocial iinfrastructure, 

ihuman icapital, iand ilocal ieconomic iinstitutions iKillings ior iforced iconscription ican imean 

iinsufficient ilabour ifor iproductive iwork ideliberately idisrupting itrade iand ieconomic 

iactivity ithereby ireducing iinvestment iby ithe igovernment, iaid iagencies iand idomestic iand 

iforeign ientrepreneurs. iThis ihas ireduced ithe ipossibilities ifor irecovery iby ifrightening 

iaway iforeign iinvestment, ireorientation iof iresources ifrom isocio-economic idevelopment ito 

ithe imilitary, ipromoting iarms itrade ito isupport iarmies iof iwarring icommunities ithus 

idiverting iresources ifor igainful imeans. 

2.4 iResearch iGap 

The iforegoing iliterature ireview iindicated ithat ia isubstantial iamount iof iresearch ihas ibeen 

idone ion ithe iprocess iand ioutcome iof iADR iin ipeace ibuilding. iThis iis ievidenced iby ithe 

ifocus ion ithe iprocesses iof imediation, inegotiation iand iconciliation ithat ihave iadequately 

ibeen iapproached ithrough itheory ibuilding iand iexoansion iof iknowledge icontent. iThere iis, 

ihowever, iscanty iliterature ion ithe idynamics iunderpinning ithe iprocesses iof iADR iand iin 

iparticular ithe ipolitics iof iactors’ icomposition, iinterests iand ipositioning. iThese iemerge 

iand iare idiscernible ionly ithrough ia ikeen iincicive ianalysis ithat iconspicuously ilacks iin 
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ithe iliterature. iThis istudy, iconsequently, idelved iinto ithe iunderlying idynamics iof 

imediation, inegotiation iand iconciliation ito ihelp iin iunderstanding ithe iprocesses iof 

ipeacebuilding iin iMeru iand iKwale. I 

 

2.5 Conceptual Framework 

According to Mugenda andMugenda, (2006) a conceptual framework is a hypothesized model 

that identifies the model to be used in a study and hence the relationships between the dependent 

variable and the independent variables. A framework conceptualizes the relationship between 

variables in the study and it can be represented either graphically or diagrammatically. A 

conceptual framework is made up of independent, and dependent variables. Kothari, (2003) 

states that a variable is a concept, which have qualities of quantitative values. A dependent 

variable is the predicated outcome variable. 
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Figure 2.1: Conceptual Framework 

Source: Researcher (2018) 

This study focused on actors’ composition, interests and positioning as attributes of the 

independent variables while peace building in Meru and Kwale Counties was the dependent 
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building in Meru and Kwale Counties.The study focused on the use of ADR mechanisms in the 
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building of peace in the two counties. The variables of the study were anchored on the 

mediation theory and theory of conflict transformation and conflict functionalism theory. 
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CHAPTER THREE 

RESEARCH METHODOLOGY 

3.1 Introduction 

This chapter focused on research design, study area, target population, sample size, sampling 

technique, data collection, data analysis, presentation, and ethical issues. 

3.2 Research Design 

This study adopted a descriptive research design that helped in the collection of data by 

interviewsand administeringof questionnaires to a sample of individuals Orodho, (2003).The 

design helped collect information about the applicability of mediation, negotiation and 

conciliation and how disputes were solved at the grassroots level.This helped the researcher to 

have the insights on how mediation, negotiation and conciliation were applied to bring peace as a 

first resort than litigation. Through this research, design questionnaires and interview schedules 

solicited the desired information, which was analysed for the study area. 

3.3 Study Area 

The study was conducted in Meru and Kwale Counties in Kenya. Meru is located in the eastern 

region of Kenya and it is made up of nine constituencies namely; Igembe South, Igembe North, 

Igembe Central, Tigania West, Tigania East, North Imenti, Buuri, Central Imenti and South 

Imenti. Whereas Kwale is located in the south, coast of Kenya and has four constituencies 

namely; Msambweni, Matuga, Kinango and Lunga Lunga. In these Counties, ADR is practiced 

in a very special way and in abundance through structured and organized settings.  

According to Mburugu and Macharia, (2016), Meru hasthe Council of Elders known as Njuri 

Ncheke that has structured hierarchy with a strong committee headed by the chairman and other 

members. The Njuri Ncheke hears and determines cases affecting the community especially 
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quarrels between community members, wife/husband, marriages, and misbehaviours within the 

community, boundary conflicts, land conflicts and theft cases. Similarly, in Kwale County, there 

is also well-structured council of elders called “The Wazee wa Kaya” who resolve disputes at the 

grassroots level.Thetwo counties were chosen because the use of ADR mechanisms have not 

been fully embraced and best practices utilised tofully foster peace building.  

3.4 Target Population 

According to Mugenda and Mugenda, (2003), a population is a well-defined set of people, 

services, elements, and events, group of things or households that are being investigated.The 

target population for this study was 312respondents (members of Njuri Ncheke, Wazee wa Kaya, 

police, youth, religious leaders and government officials) who are involved in various ways in 

conflict resolution and peace building in the two counties. 
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Table 3.1 Target Population 

 Kwale Meru Total 

Administrators(chiefs,DOs,DCs,

the police) 

31 33 64 

Religious 

leaders(Sheikhs,Priests,Pastors) 

10 10 20 

NGO representatives 9 6 15 

CSO representatives 6 4 10 

Local  leaders(opinion shapers) 60 80 140 

Peace and conflict committees 8 12 20 

Women leaders 12 13 25 

Youth leaders 10 8 18 

Totals  146 166 312 

Source:Njuri Ncheke, Kaya 2018 

3.4.1 Sampling Techniques and Sampling Procedures 

A sampling design refers to the definite technique, method or plan to be used in obtaining a 

sample from a certain population. According to Denscombe, (2007), convenience sampling is 

built upon selections which suit the convenience of the researcher and which are first at hand. 

This study adopted stratified simple random sampling techniques.Mugenda and Mugenda (2003), 

state that if well selected, a sample size of 10% to 30% of the target population is adequate for 

generalization of the findings to the whole population provided the target population is highly 

homogeneous. For this study, sample size is equal to 30% of the target population. The target 

population was organized into strata such that those with similar features are in one strata.  
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From each stratum, 30% of the target population was selected for the study. Simple random 

sampling was used to obtain specific representatives from each stratum. 

3.4.2Sample Size 

 The sample size for this study was 94 respondents from both Counties. Simple random sampling 

was employed to select the two Counties. The Counties that were covered were Meru and Kwale. 

According to Gallardo, (2009), simple random sampling is a basic sampling method where a 

group of subjects (sample) are selected for study from a larger group (population), and each 

member of the population has an equal chance of being chosen at any point during the sampling 

process. 

30*312 = 94 

100 
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Table 3.2 Sample Size 

Strata  Population    

 Kwale Sampling method 

(30%) 

Sample 

size  

Meru Sampling 

method 

 

(30%) Grand 

Sample 

size 

Administrators 

(CC,DCC,ACC,Chi

efs,Nyumba kumi) 

31 Stratified and 

simple random  

9 33 Stratified 

&simple 

random 

10 19 

Religious leaders  10 Stratified and 

simple random 

3 10 Stratified 

&simple 

random 

3 6 

NGOs 9 Stratified and 

simple random 

3 6 Stratified 

and simple 

random 

2 5 

CSO 6 Stratified and 

simple random 

2 4 Stratified 

and simple 

random 

1 3 

Local  Leaders 60 Stratified and 

simple random 

18 80 Stratified 

and simple 

random 

24 42 

Peace and conflict 

committee 

8 Stratified and 

simple random 

2 12 Stratified 

and simple 

random 

4 6 

Women leaders 12 Stratified and 

simple random 

4 13 Stratified 

and simple 

random 

4 8 

Youths  10 Stratified and 

simple random 

3 8 Stratified 

and simple 

random 

2 5 

Totals  146  44 166  50 94 

Source: Researcher, 2018 

3.5 Data Collection 

The study used both primary and secondary methods of data collection. Secondary data was 

obtained from documentations such as books, written reports and internet articles that were vital 

for the study. Primary data was obtained using questionnaires and interviewing Key informants, 

and holding discussions with focused groups.  
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3.5.1 Validity of the instruments 

Mugenda and Mugenda, (2003) define validity as the degree of quality assigned to proposition  

or measure of the degree to which they conform to establish the truth. The determination of the 

reliability perspective of the data collection instrument was achieved through the application of 

internal consistency method and reduction of random error, which use opinion experts to 

determine the achievement of consistency and similarity in the scores. The internal consistency 

of data was determined from the scores that were obtained from a single test administered by the 

researcher to a sample of subjects who were in the target population. In this approach, the score 

obtained in one item was to be correlated with the scores obtained from other items in the 

instruments. The instruments applied in collecting the data should be valid, reliable, and free 

from bias (error) and practical. 

3.5.2 Reliability of the Instruments 

Reliability is the extent to which results are considered to be consistent over time and accurately 

represent total population under studyDamis, (2007). Pre-testing of questionnaires was to be 

carried out to enable the researcher ascertain the clarity of the instruments and their ease to use. 

All the domains of the study were reflected in both the general and specific objectives. They 

were to be adequately addressed by the instruments of choice to ensure high chances of validity 

among the instruments. Questionnaires were randomly distributed during data collection and 

selected samples and information evaluated to assess their reliability. 

3.6 Data Presentation and Analysis. 

The collected data was analysed using descriptive statistics. Under descriptive statistics, the 

study applied frequency tables and percentages. Additionally, the study applied thematic analysis 

to analyse qualitative data. The studyfindings were represented in tables and figures. 
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3.7 Ethical Consideration 

Permission to conduct the study was sought from Kisii University and other offices, officers and 

leaders in the Meru and Kwale Counties and using an introductory letter from the university a 

research authorization permit which authorizes this research to be conducted. Also the researcher 

south permission from NACOSTI to conduct this study.Furthermore, Yates (2004) argues that 

quite often, most studies involve touching peoples’ personal and sensitive issues that raise 

emotions. This requires that those involved in the study feel comfortable to talk about them. 

Considering this, consideration was made to seek for informal consent and ensure voluntary 

participation of the respondents in this study. Moreover, in order to ensure informal consent from 

the respondents, explanations to all the respondents about the nature, objectives and purpose of 

the research was clearly made.The respondents were also assured that the data gathered from 

them was to be treated with strict confidentiality. Throughout the time of the research, particular 

attention was paid to sensitivity and respect of the respondents feelings. This was done with the 

hope that it would promote trust between the researcher and the respondent. Attempts were made 

to get respondents and responses from both male and female respondents and gender sensitive 

issues were tobe observed. The gender consideration is important because it generates 

information, which is objective and more reliable. 
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CHAPTER FOUR 

DATA ANALYSIS, INTERPRETATION AND PRESENTATION 

4.1 Introduction 

The chapter covers the demographic information and the findings based on the objectives. The 

findings were then presented in tables with explanations being given in prose thereafter.This 

chapter covered disputes in the area of study, nature of disputes, use of mediation, actors of 

mediation in Meru and Kwale Counties, effectiveness of mediation. Role of the government in 

conflict resolution in the two Counties, what makes mediation successful in both Counties and 

challenges of mediation in both Counties. 

The aim of this study was to assess the applicability of alternative resolution mechanisms on 

peace building in Meru and Kwale Counties. The study was guided the following specific 

objective.To examine the composition of alternative dispute resolution mechanism on  peace 

building in Kwale and Meru Counties, to assess the influence of interests of alternative dispute 

resolution mechanism on peace building in Kwale and Meru Counties and to evaluate the impact 

of positions of alternative dispute resolutionmechanism on peace building in Kwale and Meru 

Counties. 

4.1.2 Response Rate 

The study targeted 94 respondents 50 in Meru County and 44 in Kwale County out of whom 74 

filled and returned their questionnaires. This represents a response rate of 74% in Meru County 

and 83% in Kwale County. This return rate was sufficient representation for generalization of 

findings. According to Mugenda and Mugenda (2003), a response rate of 50% is adequate for 

analysis and statistical reporting; a response rate of 60% is good while a response rate of 70% 

and over is excellent. This recommendable response rate was due to extra efforts made via 
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follow-up visits to remind the respondents to fill-in and return the questionnaires. The response 

rate is as shown in Table 4.1.  

Table 4.1: Response Rate 

Questionnaires  Meru         Kwale  

Issued   Frequency Percentage     Frequency     Percentage  

Returned 

Not -returned  

   37 

   13 

   74.0 

   24.0 

    37 

    7 

      83 

     17 

Total   50     100     44      100 

Source: Field data (2018) 

4.2Composition of Actors in Alternative Dispute Resolutions Mechanism (Njuri Ncheke 

and Kaya) in Meru and Kwale Counties 

4.2.1 Structures of councils (Njuri Ncheke and Kaya) in Meru and Kwale Counties 

In order to determine whether Structures of councils in Njuri Ncheke and Kaya exist in both 

counties, the study issued questionnaires that were filled in and returned by the respondents in 

both counties. The findings were as shown in Table 4.2. 

Table 4.2: Structures of Alternative dispute resolutions mechanism (Njuri Ncheke and 

Kaya) in Meru and Kwale Counties 

County  Meru   Kwale  

Disputes Frequency   Percentage      Frequency          Percentage  

Yes 

No 

   35 

   2 

    94.6 

    5.4 

      30 

      3 

          90.9 

          9.1 

Total   37      100       33           100 

Source: Field Data (2018) 
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Based on the findings in table 4.2, the study found out that structure of councils exists in both 

counties. Further, the study established that, the structural composition of council in Meru 

County (Njuri Ncheke) was slightly more established and organized 94.9% than Kwale County 

(Kaya) 90.9 %.  In Meru County, the councils deals mostly with disputes related to domestic 

disputes/violence, land, miraa farm destruction while Kwale County the Kaya council deals with 

destruction of Kaya forest in Kwale among others. 

Njuri Ncheke Chairman one of the FGDs, “the council has a well-defined structure with clearly 

spelled out roles. The council is composed of the chairman, the secretary and the treasurer, 

religious leaders, government officials. It is headed by the chariman who must be a man of high 

integrity, rich, sound family of more one wife.The aim is to eliminate chances of him being 

manipulated to defeat justice through either corruption,sexual enticement or political gain. He 

further, said that the council consist of women of integrity who must be a wife of the chairman to 

assist in the affairs of women considered too confidential. The secretary keeps records of the 

councils and takesminutes while Njuri Ncheke is running a session, writing, and dispatching 

summon letters. Additionally, the council is made up of other members who mostly are men, 

religious leaders, and government officials with high integrity and morality who must be present 

when the council is having a session”. Each council siting must consist of the chairman, 

secretary, treasurer and other members who must add up to an odd number either 9 or 11. This 

is a requirement for decision making” (Njuri Ncheke Chairman,25/5/2018). 

Similarly,in Kwale the study found out that the Kaya has a council that consist the chairman, 

secretary, treasure and other members.Unlike in Meru County, the Kaya council only made up of 

men. According to the key informants in Kwale council secretary,  
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“The kaya council has a structure. Its headed by the chairman who must be a man of integrity 

and high morals values in the society. It also consists of other members representing the nine 

sub-tribes. Each representatives are chosen through competitive processes that is free of fraud, 

malice corruption on external interference. All members in the council are men. Like In Njuri 

Ncheke, each sitting must consist of the chairman secretary, treasurer and others members who 

will be an odd number.” (Key Informants 6/6/2018). 

 

4.2.2 Composition of actors in Alternative dispute resolutions mechanismin Meru (Njuri 

ncheke) and (the Kaya) Kwale Counties 

This study sought to determine thecomposition of the councils both Meru and Kwale Counties. 

The findings are presented in the Table4.3. 

Table 4.3: Composition of the Councils of Elders  (Njuri Ncheke) in Meru and (the Kaya) 

Kwale Counties 

Composition Meru         Kwale  

Composition Frequency  Percentage Frequency          Percentage 

Men  30     81.1      30           90.9 

Women 2      5.4       0           0 

Youths  3     8.1      2  6.1 

Government official  2  5.4       1           3.0 

Total 37      100      33         100 

Source: Field Data (2018) 

From the findings in Table 4.3, the study found out that 81.1% of the council members in Meru 

were men, 8.1% were youths, women and government officials 5.4. in Kwale County, the study 

found out that 90.9 of the council members were men,6.1 % were youths while 3.0 % were 

government official while the council did not consist of women at all. These findings meant that 
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the Kaya councils of elders consisted more men than in Meru County. Further, the study 

established that the councils of elders in Meru County consisted more women members unlike 

Kwale County. Additionally, the study found out that Meru County had more youth and 

government official as members of the council in Kwale County. 

According to one key informant (secretary to Njuri Ncheke),  

“the council is made up of the chairman, the secretary and the treasure, religious leaders, 

youths and are government officials. It is headed by the chairman who must a man of high 

morality, rich, sound family of more than one wife. This is the requirement to ensure that 

he can deliver justice while sitting on the fence. He further argued that, the council consist 

of women of integrity who must be a wife to the chair of the council. Her roles include; 

assisting in the affairs of women considered very private. The secretary keeps records of 

the councils and takes minutes while Njuri Ncheke is running a session, writing, and 

dispatching summon letters. Additionally, the council is made up of other members who 

mostly are men, youths, and government officials with high integrity and morality who 

must be present when the council is having a session”. Each council siting must consist of 

the chairman, secretary, treasurer and other members who must add up to an odd number 

either 9 or 11. This is a requirement for decision making.” (Secretary to Njuri 

Ncheke,25/5/2018) 

 

FGD discussions in Kwale reported that: 

“In our County unlike in Meru County, council of elders is highly patriarchal in nature. It 

consists of men only youths and government officials. They further argued that the 

exclusion of women from the council is a cultural requirement. Youths are included the 

council to cater for the needs of youths while government official like chiefs are included 

to strengthen and enforce their ruling where necessary.”(FGD discussions,6/6/2018). 

 

 

4.2.3 Age of Alternative dispute resolutions mechanisms members in both Meru and Kwale 

Counties 

This study sought to find out the age of council members in both Meru and Kwale Counties. The 

findings on this area were represented shown in Table 4.4. 

Table 4.4: Age of council members in both Meru and Kwale Counties 

County Meru   Kwale  
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Age Frequency Percentage Frequency percentage  

30-35 4 10.8 2 6.1 

 35-40 5 13.5 5 15.1 

40-45 6 16.2 8 24.2 

45-50 7 18.9 7 21.2 

Over 50 15 40.5 11 33.3 

Total 37 100 33 100 

Source: Field Data(2018) 

Based on the findings in Table 4.4, the study identified that the 40.5% of the council members in 

Njuri Ncheke were over 50-year-old, 18.9% of council members were aged between 45-50 years 

old, 16.2% were aged between 40-45%, 13.5% while 10.8% were aged between30-35 years. 

Further, the study noted that, in Kwale County 33.33% of members in Kaya council were over 

50 years old,24.2% were aged between 40-45 years old, 21.2% were aged between 45-50 years 

old 15.1% were aged between 35-40 and 6.1 % were aged between 30-35 years old. According 

to these findings, the study established most of members in Njuri Ncheke and the Kaya councils 

were over 50 years. Additionally, the study found out that Njuri Ncheke had more members in 

their council who were over 50 years old than in the Kaya council. In addition, the study noted 

that the Kaya council of elders consisted more members aged between 40-45 years old than 

Meru county. Meru County had more members aged between 30-35 years old than in Kwale 

County. 
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One key informant in Meru County (council Chairman) said that: 

“We prefer older people in the council of mediation, reconciliation and negotiation in 

ADR.Before the sitting of the council, we (The council) send one us to go and talk with 

disputants first. If he manages to bring them together, he only reports to the council. If he 

fails, he too reports the council and the two parties are summoned to appear before the 

council.This is what makes ADR more successful”. Additionally, he argued that, older 

people are preferred because they are full of wisdom, no rush for selfish gains or other 

things unlike young people”.(One key informant in Meru County -council Chairman, 

26/5/2018). 

 

 

One FGD in in Kwale County indicated that: 

“We prefer older people as members of the council because they full of experience, skills, 

non-baisness, and wisdom to solve disputes amicably using ADR. Further, they argued 

that, older people are too interested in nothing less than peaceful co-existence.”FGD 

6/6/2018). 

 

 

These findings are similar to Keuleers, Margue and Jenny, (2014) who found out that insider 

mediation has enormous ability to end conflicts. They further argue that actors within countries 

invested in peace stability, needs to be equipped with suitable skills used in mediation and 

dialogue. They further said that banking on external mediation is not obviously fruitful as it is 

assumed by many countries. Insider mediation counts on the tremendous strength of institutions 

and individuals taken seen as ‘insiders’ within a certain conflict zone. The capabilities of organs 

like  civic, political, and governmental leaders have immeasurable advantages of earning respect 

and trust hence facilitating attainment of stable peace .Insider mediation has been successful in 

achieving peaceful elections; facilitating dialogue, unlocking political deadlocks and establishing 

the groundwork for formal peace negotiations in a number of countries. 
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4.2.4Gender of Alternative dispute resolutions mechanism members councils in Meru and 

Kwale Counties 

This wanted to find out the gender of members of councils mostly involved in conflict resolution 

in both Counties. The findings were presented in Table 4.5. 

Table 4.5: Gender of members of councils in Meru and Kwale Counties 

County Meru   Kwale  

Gender Frequency Percentage   Frequency         Percentage 

Male 35 94.6    33        100 

Female 2 5.4 0       0 

Total 37 100 33        100 

Source: Field Data (2018) 

Based on the findings in Table 4.5, the study established that 94.6% of the members in the Njuri 

Ncheke were males while only 5.4% were females. Further, the study noted that in Kwale 

County all members in The Kaya councils of elders were males. 

An FGD discussant in Meru indicated that, 

One FGD discussant in Meru indicated that: 

 

“In our council, all members are men of 30 years and above who listen and determine 

cases. The composition of the councils is mainly of mature men. They further argued that, 

for gender parity, they have allowed a few women mostly, the wife of the chairman into 

the council. Her work is majorly to deal with pertinent issues of women. She is used to 

extract information from women especially on matters considered private that men 

cannotbe told. Only mature men and older enough are allowed into the council. This is 

because of their experience, wisdom and skills in using ADR in solving disputes locally”. 

(One FGD discussant,26/5/2018) 
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While in Kwale County, one key informant agreed with the sentiments of others that:  

“In our council we’re majorly men of mature age. We also have others like church leaders. 

They further, indicated that, women are not allowed into council membership due to 

cultural ties. They help us solve cases locally”.( key informant,6/6/2018). 

 

 

These findings are similar to Mburugu’s,(2016) who found out those indigenous institutions like 

Njuri Ncheke and the Kaya are involved in conflict resolution and promotion of peace in Meru 

and Kwale communities. Most of the conflicts are resolved at Njuri Ncheke houses with only 

intra Njuri Ncheke disputes and appeals being handled at Njuri Ncheke headquarters. The 

conflict resolution methods used by Njuri Ncheke council of elders included determination of 

cases, oathing, counselling, peace crusades, dialogue and instilling discipline among community 

members. 

 

Figure4.1: Researcher attending Njuri Ncheke case session on 28/5/2018 

Source: Research Assistant(2018) 

4.2.5 Education of council members in both Meru and Kwale Counties 

This study wanted to determine whether mediation is effective in conflict resolution. The 

findings were presented in Table 4.6. 
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Table 4.6: Education of council members in both Meru and Kwale Counties 

County Meru   Kwale  

Level of education  Frequency Percentage   Frequency            Percentage 

Primary education 4 10.8  5            15.2 

 Secondary education  10 27.0      10            30.3 

Tertiary education  3 8.1 2           6.1 

Informal education  20 54.1  16          48.5 

Total 37 100    33          100 

Source: Field Data(2018) 

According to the findings in Table 4.6, the study found out that54.1% of councils in Njuri 

Ncheke had informal education,27% had secondary education, 10.8% had primary education and 

8.1% had tertiary education. On the other hand, the study established that, 48.5% of the members 

in Kaya council had informational education, 30.3% had secondary education, and 15.2% had 

primary education while 6.1% had tertiary education. Accordingly, the study found out that in 

both counties most members in the council of elders in both the Njuri Ncheke and the Kaya 

councils of elders had information that has been passed down the generations. However, more 

members of Njuri Ncheke had informal education than their counter-parts in Kaya council. 

Additionally,the study noted that Kaya council members had more primary secondary education 

than Njuri Ncheke. In addition, the study noted and tertiary education than the members of the 

Kaya council. 

A council chair in Meru county one of the key Informant said that, 

A council chair in Meru County, one of the key Informant, said that: 
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“Educational in key in the current era. In our council, we have many members who has 

gone through informal education than formal education. Formation education especially on 

how the Njuri operates on its delivery of justice has been passed on to us from our fathers 

as an inheritance. We old tightly and cherish informal education. We, as the council, 

normally have installed institution where those willing can be trained. In addition, we 

uphold formation education. That is why we have introduced youths and other expertise 

who have trained in various areas like law, computer, land surveying among other that help 

in decision making”.(Council chair in Meru county,25/5/2018). 

 

A council secretary argued that: 

Formal education is equally good. As a secretary, I have gone up to secondary education 

and trained in computer applications. This training has helped me to write summon letters 

and dispatch them”. (Council secretary,25/5/2018). 

 

In Kwale County, Key informants (Council Secretary) indicated that,  

“Informal education has been passed down to by their parents. Informal education has 

assisted us to solve disputes.It anchored on wisdom and experience over time. Equally, 

formal educational education is key in our decision-making. In some matters where 

technical expertise is required to solve a dispute, we turn to formal education”.(Council 

Secretary,7/6/2018). 

 

 Margue and Jenny (2014) who found out that insider mediation has enamours ability to end 

conflicts. Actors within countries invested with peace instability needs to be equipped with 

suitable skills used in mediation; dialogue is needed to achieve stable peace. They further say 

that banking on external mediation is not obvious fruitful as it is assumed by many countries. 

Insider mediation counts on the tremendous strength of institutions and individuals taken seen as 

‘insiders’ within a certain conflict. The capabilities of organs like  civic, political, and 

governmental leaders have immeasurable advantages of earning respect and trust hence 

facilitating attainment of stable peace .Insider mediation has been successful in achieving 

peaceful elections; facilitating dialogue, unlocking political deadlocks and establishing the 

groundwork for formal peace negotiations in a number of countries. 
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4.2.6Community status of council members in Meru and Kwale Counties 

The study determined community status of council members in both Meru and Kwale counties. 

The study held discussions with FGDs and Key informants in both Counties. According to key 

informants in Meru County indicated members of the Njuri Ncheke are men and women of 

integrity, higher molarity, rich free from any corrupt dealing. 

Key informants in Meru County: 

“Our council is composed of men and women of greater moral value in the society. They 

must be free from any form of mischievous act. Like the chairman of the council, he must 

be man of moral value, rich man, have more than one wife. This required so that they do 

not indulge themselves in action that diminishes their integrity and hence, defeat justice 

through corruption, sexual enticement among others.  Additionally, her wife must have 

high moral values, as she is part of council handling private members of women.”Key 

informants in Meru County, 26/5/2018). 

 

Similarly, in Kwale County, Key informants showed that members in the council in the Kaya 

hold higher status in the society. They are like role models. Moral integrity is paramount in their 

daily lives. They are expected to uphold molarity in public and private lives.  

“In the Kaya council, members have must be men of high moral values and integrity. All 

members are free of any corrupt deals that can harm justice delivery. Members of the 

council are people who are self-contented. Contentment allows members to focus on 

justice delivery instead of using Kaya to extort money from disputants for self-gain.” 

(FGDs,7/6/2018) 
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Figure 4.2: Researcher with Key Informants and FGDS in Meru County 26/06/2018 

Source: Researcher (2018) 

 

Figure 4.3: There searcher and Key Informants and FGDS at Kaya HQ 5/06/2018 

Source: Researcher (2018) 

4.2.7How composition of council makes ADR successful in Meru and Kwale Counties 

This study sought to find out how the composition of councils m makes ADR very successful in 

both Meru and Kwale Counties. The researcher interviewed FGDs and Key informant in both 

Counties. During the KII session held on 25/05/2018, the Njuri Ncheke chairman noted that: 

‘‘In Meru County, the success of various forms of ADR (mediation, negotiation and 

conciliation) is anchored on oathing and honesty. If there is conflict between two parties, 

then complainant reports the issue to the council’’.  

 

“Upon receiving the case, council of elders through their secretary issues a letter 

summoning the defendant(s) to appear before it on a set date, time and place. Prior to this, 

one member of the council was sent to the disputants’ homes to talk with them and report 

to the council. If the defendants deny the allegations and the truth is a public knowledge, 

they will both be required to take an oath. Many fear the repercussions of the oath and they 

prefer ironing out their disputes at an earlier stage .When defendant(s) fails to appear 

before the council of elders (Njuri Ncheke) he/she is summoned three times’.(The Njuri 

Ncheke chairman, 25/05/2018). 

 

The Njuri Ncheke Secretary, on the other hand, added that: 

“If he/she fails to appear before the council of elders, a determination of the matter before 

hand is determined in his/her absence. At this point a complainant is required to give 

''Zenge'' a grown up he goat to the council of elders to be used in the ceremony of the 

http://absence.at/


140 

 

oathing process. After receiving the goat,oathing process starts”.The Njuri Ncheke 

secretary,25/5/2018). 

 

Largely, the success of ADR (mediation, negotiation and conciliation)is anchored in the oathing 

in Meru County. According to otherNjuri NchekeFGDs,  

“Apart from oathing, the success of ADR in Njuri Ncheke is based on the willingness of 

protagonists to solve their disputes amicably, saying the plain truth, un-biased to the 

council of elders. In addition, the process takes the shortest time to be determined unlike in 

courts. This is why many people prefer the Njuri Ncheke to the traditional courts. Also it’s 

cheaper to launch a petition in the council unlike in court” (Njuri Ncheke Discussant, 

5/06/2018).  

 

 

 

Figure4.4: The Researcher with the officials from left, Njuri Ncheke secretary, a worker in the 

museum, Njuri Ncheke Chairman at the Njuri Ncheke shrine HQs Opposite Meru University. 

Source: Researcher (2018) 

In Kwale County, the success of ADR (mediation, negotiation and conciliation)According to key 

informants (Chairman and other members of the Kaya); 

 

“Our success is hinged in the willingness of the disputants to end the argument. It also 

depends on the truth said concerning the matter in contestation”.Chairman of the 

Council,5/6/2018) 

 

http://argument.it/
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Like in Meru County, once there are conflicts between two parties, any of them can launch a 

petition before the Wazee wa Kaya. A summoning letter is issuedto the defendant.  

“Everyone is given time to give his/her side of the story. If the solution is found the case is 

determined at that stage.If the defendants deny the allegation advanced against him/her, 

they are taken to the Kaya forest where after some rituals are performed he/she is allowed 

to hold the big tree. It is the belief that after holding the tree and nothing happens to him 

/she, the claims was false or otherwise.This is what makes ADR successful in Kwale 

County”.(Chairman of the Council,5/6/2018) 

 

A member of the Kaya Council added,  

“ADR (mediation, negotiation and conciliation) is faster, cheaper, and do not take sides 

making it the most preferred among the Kaya people.ADR (mediation, negotiation and 

conciliation) is more successful in Meru County than in Kwale County because of 

oathing’’.(Member of the Kaya Council,5/6/2018) 

 

Figure 4.5: Researcher with key informants in the Kaya HQs at Kinondo 

Source: Research (2018) 

4.2.8 Challenges of composition ADR councils in both Meru and Kwale Counties 

This study sought to find out what are the challenges ofADR (mediation, negotiation and 

conciliation) in Meru and Kwale Counties. According to the Njuri Ncheke Selected FGDs: 

 

“The main challenges affecting our workings are financial challenges, lack of facilities 

where we conduct our ‘court proceedings'' spread in the entire Meru and Tharaka Nithi 

Counties. We also lack travelling allowances, and sometime complainants fail to adhere to 
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decisions made by the Njuri Ncheke council of elders.” (Njuri Ncheke Key informants, 

28/5/2018).  

 

Figure 4.6: Researcher at Njuri Ncheke HQ with the secretary, chairman and council member 

Source: Researcher (2018) 

In Kwale County, key informants from the Wazee wa Kaya also indicated that: 

“The major challenges we face include financial challenges, diverse culture among the 

coastal communities, lack of facilities, political interference, travelling allowance as a 

challenge because of the terrains of the coastal landscape” (KII from Wazee wa 

Kaya,6/6/2018). 

 

These findings are similar to the findings by Mburugu (2016) among the Njuri Ncheke.  

Financial problems are the main challenges experienced by the Council and its Houses. This is so 

because Njuri Ncheke has only registration fee for new members and the very low legal fees that 

are charged to those seeking its services as the sources of its income. Political interference, 

especially from the community power elites as they compete for influence of the Meru 

community, is another challenge to the Council especially as this goes against the Council’s 

mandate of uniting the community. Njuri Ncheke also lacks the legal mandate for its peace 

promotion activities, as the institution is not registered as a movement to source money 



143 

 

externally. Therefore it has no legal backing in resolving disputes and its resolutions are not 

enforceable meaning they lack enforceability powers as the courts do. Other challenges include 

disregard of Njuri Ncheke by the youth and the elite in the community who, in spite of 

indications otherwise, still consider the institution as “primitive” and out of step with modern 

ways of operation. Hostility from some religious groups and lack of commitment by some of 

community leaders and members are also identified as challenges.  

According to Rimita (1988), the indigenous institutions experience challenges from the state-

based institutions such as the judiciary and the police department who, especially in criminal 

cases, over-rule the decisions or rulings by traditional institutions. Another major challenge of 

most indigenous institutions is the exclusion of women from policy and decision-making, 

thereby excluding about half the adult population. For example, Njuri Ncheke is a men only 

Council. 

 

Figure 4.7: Researcher with key informants at the Kaya HQs 

Source: Researcher (2018) 
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4.2.9 How composition of councils enhance ADR Efficiency in both Meru and Kwale 

Counties 

This study wanted to find out how efficiency of ADR was enhanced in both Counties. The 

findings from FGDs in both Counties are presented below. Based on the FGDs in Meru County 

(members of Njuri Ncheke): 

“For ADR to be more efficient, elders of council should be given relevant training on 

mediation. They further indicated that any support from the government would enhance the 

efficiency. The government should be giving financial support to the council of elders, 

recognize them in the constitution as a means of disputes resolution mechanism, eliminate 

political interference, give them legal education/seminars among others so that they can 

solve more conflicts at the grass root levels. The government gave local administrators 

necessary trainings, facilities like offices that ease their working”. KII,28/6/2018) 

 

 According to Shamir (2004), mediation employs a neutral person who facilitates the negotiation 

between the parties with an effort to reach a mutually accepted resolution Mediation has become 

a very important and viable alternative to adjudication and arbitration in the legal system (labour 

disputes, family, business, and commercial disputes). In some countries, laws require mandatory 

mediation, as a way to encourage the parties to the dispute to use the mediation process as a 

preferred way to resolve disputes. Unlike the process of facilitation, where the third party merely 

hosts the parties and encourages them to continue negotiating in a neutral, welcoming 

environment, the mediator plays a more active role. The mediator not only facilitates but also 

designs the process, and assists and helps the parties to get to the root of their conflict, to 

understand their interests, and reach a resolution agreed by all concerned. This makes mediation 

effective.  

“FGDs (member of The Kaya council) in Kwale County identified that relevant training on 

mediation to the Kaya elders; provision of supportive facilities like offices would enhance the 

efficiency of mediation”. 
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4.3 Interests of alternative dispute resolution mechanism 

4.3.1 Cultural Interests of alternative dispute resolution mechanism both in Meru and 

Kwale Counties 

This study sought to determine whether cultural interests of alternative dispute resolution 

mechanism during conflict resolution in Meru and Kwale counties are observed. The findings are 

presented in Table 4.7. 

Table 4.7: Cultural Interests of ADR both in Meru and Kwale Counties 

County Meru   Kwale  

Cultural interests  Frequency Percentage Frequency Percentage 

Yes 35 94.6 27 81.8 

 No 2 5.4 6 18.2 

Total 37 100 33 100 

Source: Field Data (2018)  

According to Table 4.7, the study established that cultural interests are observed in both Counties 

for conflict resolution.The study further identified that cultural interests were applied more in 

Meru County 94.6% as compared to 81.8% in Kwale County. According to one Key informant in 

Meru County, 

 “The whole process of dispute resolution starts with culture at the centre. While we are 

resolving a dispute through ADR forms (mediation, negotiation and conciliation), we 

normally ensure that all disputes and resolution do not violate our culture. For example, we 

send one of us to the parties in a dispute to negotiate before they appear before the council. 

The negotiator brings his report to the council. Whether he has managed to solve it not.If 

yes, the disputants declares before the council that they have arrived that a solution. If not, 

the council convenes, to hear the two sides and determine the case.The culture dictates that 

oathing is done as the last option when all other avenues have been exploited.  
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This is because oathing at the shrine using “Zenge” is considered very lethal as it can affect 

all members of family. The secretary of the council added oathing is feared for its adverse 

effects and many disputants do not wish to reach that stage. This Makes ADR very 

effective and efficient in dispute resolution”. (Key informant in Meru County,28/6/2018) 

 

Similarly, FGDs in Kwale revealed that, like in Meru county cultural interests are key in 

determining a dispute. According to the chairman of the council in Kwale County, 

“For the success of ADR, culture requires that the disputants hold sacred trees within the 

Kaya forest that is maintained for such purposes. It used as the last resorts. “Another of the 

Kaya Council argued that, these threes are so sacred that nobody wishes to reach that far. 

The effect of these threes are immense for those denying actually what they 

did.”(FGDs,7/6/2018) 

 

Kaya secretary indicated that,  

“The kaya forest is actually our weapon. When we have hit a dead rock in a given matter, 

then we turn to the forest. Disputants can be required to either hold some sacred trees on 

just pass from one end to other. If you are lying, it is believed that you cannot get out alive. 

Within the forest our secret weapon hidden there”.(Kaya Secretary,7/6/2018) 

 

 The Kaya treasures intercepted him and said that, 

“The aim of sacred threes and forest in general is to scare but to find the truth and a matter at 

hand once and for all amicably without coercion.”(Kaya Treasures,7/6/2018) 

 

These findings are similar to Mburugu’s, (2016) in the same area who found out that negotiation 

is used most in Meru County. Most of the conflicts are resolved at Njuri Ncheke houses with 

only intra Njuri Ncheke disputes and appeals being handled at Njuri Ncheke headquarters next to 

Nchiru market opposite Meru University of Science and Technology. Further, he found out that 

conflict resolution methods used by Njuri Ncheke council of elders included determination of 

cases, oathing, counselling, peace crusades, dialogue and instilling discipline among community 

members.  

Westendorf, (2015) found out that negotiated peace process is done to bring to an end violent 

conflict hence settlement is put in place and peace is consolidated. Kihara (2016) also pointed 
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out that, negotiation is a voluntary process which is designed to reach an agreement when the 

disputants have some interest that are shared and the other that are opposed. According to 

Muigua and kariuki, (2012) negotiation involves two or more people of either equal or unequal 

power meeting to discuss shared or opposed interests in relation to a particular area of mutual 

concern. With negotiation, the goal is mainly to avoid the overemphasis of how the dispute arose 

but to create options that satisfy both the mutual and individual interest. 

4.3.2 Self-interests of ADR actors in Meru and Kwale Counties 

The study further sought to find out how self-interest of people involved in ADR affect peace 

building in both Meru and Kwale Counties. The findings are presented in Table 4.8. 

Table 4.8: Self-interests of ADR actors in Meru and Kwale Counties 

County Meru   Kwale  

Actors Frequency Percentage Frequency Percentage 

Yes 2 5.4 3 9.1 

No 35 94.6 30 90.9 

Total 37 100 33 100 

Source: Field Data (2018) 

Based on the findings presented in Table4.8, the study found out that in both ADR actors do not 

have self-interest when solving disputes. Further, the study found out that lack of self-interest in 

disputes resolution was more in Meru 94.6% than in Kwale County 90.9%. 

FGDs in Meru County indicated that they do not allow self- interest in the council, as it will 

affect the outcome of cases and soil the credibility of  Njuri Ncheke. 

The Council Chairman was of the view that: 
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“in Njuri Ncheke, our justice is free of any sell motivated gain. The council has in place 

mechanism to detect any self- interest in any case by the council members. Any member 

found violate this code ethics is fined heavily and disqualified from the council”. Council 

Chairman,27/5/2018) 

 

The secretary to the council argued that they are entirely neutral in delivery of Justice. 

“In our council, right form investigation stage we are impartial. All members of the 

council an oath against partiality in any case. Thus our member’s trial as much as possible 

to be neutral in all cases. In the rule of the thumb in the  council is, a member of the 

council con not mediate, negotiate or conciliate  members of his family against members of 

another family. In such case we choose somebody else within the council to do the job and 

report to us”.(The Secretary to the Council 27/5/2018) 

 

A member of the Njuri Ncheke added that, all cases are solved at local level very fast and in an 

impartial manner.This has make made us very popular.  

“In our County, Njuri Ncheke solves most of the cases at the grassroots level. They also 

focused positively on the future of the parties involved in the conflict. No one has ever 

complained of partiality in our ruling because we avoid right from the beginning. Most our 

members are old men who have gone through informal education, hold high status in the 

society and are rich so at no point they can be partial.”Member of the Njuri 

Ncheke,27/5/2018) 

 

 

On the other hand, according to the key informants in Kwale, The council is normally impartial 

in its delivery of justice. They further said that without impartiality, the council would die long 

time ago. 

“In Kwale County, the Wazee wa Kaya council mostly listens to and determines cases at 

local level. Most cases are determine before they reach the courts because of its cost and 

speed. The success of our cases in hidden in free trails. No manipulation or desire for self-

gain from the members of the Kaya council allowed to penetrate into our ruling. Without 

impartiality, we would lose meaning in the society”.(KII,6/6/2018) 

 

The secretary to the council of Kaya elders indicated that: 

 “Before members are appointed to represent the nine sub tribes of the Mijikenda, they 

undergo thorough scrutiny. Self-evaluation in our council is a continuous process. 

Therefore, we easily detect any form of self-interest creeping into the council.  
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The aim of the council is peaceful co-existence not self-gain”.The secretary to the council 

of Kaya,6/6/2018). 

 

According to Ishinda et al., (2008), the chief architect or founder–father of Njuri Ncheke, was 

Kaura-O-Bachau (Kaura son of Bachau). Before he died, Kaura-O-Bachau made a vow, a 

binding curse that the Njuri Ncheke shall never die or cease to exist in Meru community. 

Generally, in many traditional communities, breaking such a curse is considered a bad omen and 

it explains why the Njuri Ncheke has continued to thrive to avoid a curse from God or the wrath 

of the ancestors thereof. 

According to M’Imanyara, (1992), Njuri Ncheke was the institution whose responsibility was to 

make laws, issue state orders as well as decrees affecting the entire Meru community/society. 

Njuri Ncheke acted as the judiciary and also enforced the rules and regulations aimed at 

conserving the environment. Njuri Ncheke continues to operate in the Meru community and 

plays various roles in conflict resolution and maintenance of peace not only within the Meru 

community but also with its neighbours. 

According to Bekoe,(2005), ADR has been successful in combating many civil wars and it is 

gaining global acceptance as the most chosen way of ending civil wars. Nonetheless, some 

negotiated conflicts have poor record of success. Negotiations needs effective mediation which is 

great in mitigating deadlocks observed during the negotiations process organizing for 

interactions involving warring parties, control formal negotiations and structuring the agenda for 

the negotiations Bercovitch et al., (2009). 

4.3.3Economic interests of ADR Actors in both Meru and Kwale counties. 

The study sought to find out whether ADR actors are guided by economic interests in conflict 

resolution in both Meru and Kwale counties. The findings are presented in Table 4.9. 
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Table 4.9: Economic interests of ADR Actors in both Meru and Kwale counties. 

County Meru                 Kwale   

Economic interests Frequency Percentage        Frequency  Percentage 

Yes 3   8.1 1       3.0 

No 34   91.9 32       97.0 

Total 37 100 33               100 

Source: Field Data (2018) 

From the findings in Table 4.9, the study found out that in both ADR actors do not have 

economic interest while solving disputes. Further, the study noted that Kwale had the highest 

resistance to economic interest 97% than Meru County that had 91.9%. This meant that 

determination of cases in both counties is not driven by economic aim. 

 FGDs in Meru county indicated that before recruited into the council they are screened very 

well. They must be members of the society high moral standards with sources of income  

Njuri Ncheke treasurer argued that, FGDs in Meru County indicated that before being recruited 

into the council they are screened very well. They must be members of the society high moral 

standards with sources of income  

Njuri Ncheke treasurer argued that,  

“Our members are actively involved in economic activities like miraa cultivation, engage 

in businesses among others that generate income for them. Thus, nobody would be willing 

to get any economic gain in terms money or any form from disputants for defeat justice. 

The main aim of the council is not to make economic gain but to solve disputes amicably. 

In fact, the Njuri Ncheke court is the cheapest and faster compared the judicial system. 

This is because our aim is not money but peace. Whatever little token received especially 

when one if fined either monetary or goods it has spent to enhance council capability. No 

members of the even the chairman is paid”. (Njuri Cheke treasurer,28/5/2018) 
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A Key informant in Kwale, county indicated that the Kaya is the cheapest form of justice in the 

region. Disputants are not required to pay the council for better hearing. The secretary to the 

argued that  

“Our aim as the council is not make economic gain. All members in the council have their 

sources of income. This a key requirement for members. It meant to deter any form of 

wanting to make the money through the council”. (KII,7/6/2018). 

 

The chairman of said that  

“our council with sensitive cases. Cases of land are very sensitive. Any misjudgement may 

mean that someone becomes landless. Thus we avoid at all cost any economic interest that 

may subvert justice”.( Chairman,7/6/2018) 

 

According to Muigua and Kariuki, (2012), negotiation involves two or more people of either 

equal or unequal power meeting to discuss shared or opposed interests in relation to a particular 

area of mutual concern. With negotiation the goal is mainly to avoid the over emphasis of how 

the dispute arose but to create options that satisfy both the mutual and individual interest. 

Shamir,(2004) further elaborates that the practice of negotiation in ADR has three approaches of 

resolving disputes and each practice has different orientation and focus.  These practices include, 

i) interest-based which focus on the discussion from positions to a discussion based on 

interests which opens up a range of possibilities and creative options where positions very often 

cannot be reconciled and may therefore lead to dead end; 

ii) right-based approach  is when negotiations between parties fail, the parties may then 

attempt to resort to what they consider to be their right through appealing to the courts either 

local, national or international court; and  

iii) power-based approach is where resorting to threat or even violence as a way of 

communication for purposes of persuasion.Anderlini (2000) noted that negotiations gives  a 
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political roadmap for the coming days  by taking into account compromises,  building consensus, 

developing the extent of  mutual trust, and hence  seeking to successfully bring to an indefinite 

end  long lasting  conflicts.  

The success of  negotiations hatch  a new vision  at various degrees like inter-group and 

interstate stability for regional, national, and local levels. Negotiations in Africa are undertaken  

by international, regional, state and non-state actors tailored by the standard way of ceasefire 

agreements, transitional governments, disarmament, demobilization and reintegration reforms in 

the constitution not mentioning a few, democratic elections Daley, (2006). 

4.3.4Political interest of ADR actors in both Meru and Kwale counties 

The study sought to establish whether ADR actors in both Counties have political interest during 

dispute resolution. The study sought information from key people in both counties to ascertain 

According to the Key Informants in Meru County (Njuri Ncheke Secretary and Chairman on 

29/5/2018 at the shrines): Political interest are the major hindrances we face as the council. 

However, they have minimized its penetration into the council significantly. They further said 

that because they dealing peoples’ lives they do not entertain political interference during the 

entire process of conflict resolution 

The Chairman of the council said that,  

“For the success of ADR in our county political interest are kept at bay though it’s not 

easy. All of us have political affiliations. As a council,we took an oath to serve people 

impartially. Thus we don’t allow political interests of our members undermine our delivery 

of fair justice”(Chairperson on 29/5/2018). 

 

The secretary of the added that, 

“Political interests are seasonal and occur at different level. Local political interests and 

national political interests. It is hard to deal with political interest because some of the 

disputants may be related to either local or national political leaders who might have their 

sympathizers within the council and hence may want justice go their way.  
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For sure is a big challenge but, as a council we require any member affiliated with any 

political leader either locally or nationally to disqualify himself form a case indirectly or 

directly touching them.” The way we conduct, our cases ensure than political interferences 

are not allowed into the council, for example, 

 

“Many fear the repercussions of the oath and they prefer ironing out their disputes at an 

earlier stage. When defendant(s) fail to appear before the council of elder (Njuri Ncheke), 

they are summoned three times. If he/she fails to appear before the council of elders, a 

determination of the matter before hand is done in his/her absence. At this point, a 

complainant is required to give ''Zenge'' (a mature he goat) to the council of elders to be 

used in the oathing process.After receiving the goat, the oathing process starts. Mainly the 

success of ADR in Meru County is anchored in the oathing procedure and processes not 

political interests”. (Secretary on 29/5/2018).  

 

Similarly, in Kwale County, Key informants indicated that political interest is mole within the 

council that is eating justice. Members are affiliated to politics either locally or nationally. 

Political affects delivery of justice negatively. They further said that, political interest are 

minimized through continuous scrutiny within the council regularly. 

Members of the Kaya said,  

“Political interests are very dangerous especially when approaching election. Being free 

from any form of political interests is not easy, but as council, we have put in place 

mechanisms to minimize the adverse influence of politics in our decision-making”. 

(Members of the Kaya, 6/6/2018) 

 

Another member added, 

“Political interest if allowed can kill the council as it would bring division within the 

council. Such divisions would be brutal to delivery of justice. As council we urge our 

members to leave politics aside or disqualify yourself if you sense political connection 

might undermine proper delivery of justice”.(Member,6/6/2018) 

 

 

According to Shamir, (2004), “consensus- building, relates to a decision and agreement reached 

by all the identified parties who have a stake in the outcome and decision of the conflict. 

Through this process, the stakeholders create new and more efficient options to resolve the issues 

http://absence.at/
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at hand. Special approaches to deal with emergency conditions such as floods, and droughts, 

were to be developed to encourage cooperation, and avoid potential conflicts. Consensus 

building is a process that seeks a unanimous agreement over one or more disputed subjects. It is 

an effort to bring together groups who are stakeholders in an open controversy on a basic policy 

issue and priorities. 

 It is an effort to arrive at decisions in which the interests (or part of them) of all the parties 

involved are met. All the interested parties have to participate on a voluntarily basis, be 

supportive of the process, and make it work. The desire to reach a resolution to the dispute is an 

important starting point, an attitude vital for the progression of a process so complex. It 

manifests the willingness of all the participants to make efforts towards reaching a resolution, 

even though the parties know that at a later stage there may arose the need for some compromise. 

Parties who are interested or affected by the outcome should choose the representatives who will 

participate in the process and present them adequately without fear or favour”. 

 

According to Albin and Druckman, (2012), the principles of procedural justice (PJ) was found to 

relate more with agreements anchored on the principle of distributed justice of equality. In 

addition, the study revealed that agreements are meant to be more durable when founded on 

equity, but not when based on other DJ principles. The principle of equity counted for the 

relationship between PJ and durability regardless of diversity between the parties in power. 

Further findings show that two types of equality exist -equal treatment and equal shares. These 

equities are associated with the looking into the future agreements with high durability. The 

study concludes that durability includes equality in the terms of agreements and that PJ helps but 

does not guarantee achieving such agreements. 



155 

 

4.3.5 Social interests of ADR actors both in Meru and Kwale Counties 

The study sought to determine the social interest affect delivery of justice during conflict 

resolution. According to FGDs discussants, the main challenges that affect their workings is 

social interests. This is because the cases they deal with socially in nature. They further said that 

such cases are difficult to determine because the outcome can change social lives of disputants. 

The treasure to Njuri Ncheke in Meru County said, 

“Social interest are considered very in the determination of cases. As you want to safe 

guard social interests of one part in a case, you are ruining the other party’s social interests. 

Thus as the council we tend to be neutral. However our judgments must consider social 

impact we must be fair and impartial.”(Key Informant on 28/25/2018). 

 

According to the chairman of the council in Meru County, 

” social interest are key in our case determination. Some members may wish to be more 

popular in the society, takes some of these opportunities to takes sides with aim of gaining 

some social status. As council our oaths and repercussions associated with violating such 

oaths keep members on track.”(Key Informant on 28/5/2018). 

 

On the other hand, Key Informants indicated that social interests are equally a change to delivery 

of justice in Kwale County. The further indicated that, social interests are key in justice delivery. 

“Our members are keen when determine a case before them. The social interest of both the 

offender and the victim are considered, however they do not affect justice delivery to the 

greater extent. The aim of both parties i.e. offender, the offended and members of the 

council is to reach the bottom of case. Thus social interest as much they important, do not 

matter very much. We are guided justice and the truth”. Member of the Kaya council 

6/6/2018. 
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Plate 4.8: Researcher at Njuri Ncheke shrine HQs 

Source: Research assistant (2018) 

These findings are similar to the findings by Mburugu (2016), who noted thatNjuri Ncheke faces 

key challenges. Social challenges, financial problems are the main challenge experienced by the 

council. This is so because Njuri Ncheke has only registration fee for new members and the very 

low legal fees that are charged to those seeking its services as the sources of its income. Political 

interference, especially from the community power elites as they compete for influence of Meru 

community, is another challenge to the Council especially as this goes against the council’s 

mandate of uniting the community. Njuri Ncheke also lacks the legal mandate for its peace 

promotion activities, as the institution is not registered. It therefore has no legal backing in 

resolving disputes and its resolutions are not enforceable. Other challenges include disregard of 

Njuri Ncheke by the youth and elite in the community who, in spite of indications otherwise, still 

consider the institution as “primitive” and out of step with modern ways of operation. Hostility 

from some religious groups and lack of commitment by some of community leaders and 

members are also identified as challenges. 

Toft, (2010) found out occasionally, peace achieved by negotiation considers the pre-negotiation. 

These agreements deal with the manner in which parties in a conflict will manifest the regulation 

or resolve their minor diversity aimed at resolving conflicts by settling in an agreement. Up to 

now, negotiation remain the most preferred way of solving conflicts because it gives valuable 

and a unanimously agreed upon result for parties involved in a conflict Bercovitch, et al.,(2009). 

According to Kansas, (2011),top leaders of the parties in conflict fight hard to ensure that 

financial resources used in negotiation process does not bore fruits on the negotiation of peace. 
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The study concludes that no one main factor that contributes to the failure or success as opposed. 

They just but affect the process of negotiation on equal terms. 

 

Plate 4.9:Researcher with FGDS at theKaya HQs 

Source: Researcher assistant (2018) 

4.3.6 Environmental interest ofADR actors both in Meru and Kwale Counties 

The study also wanted to determine ADR actors have environmental interest during conflict 

resolution. 

Table 4.10: Environmental interest of ADR actors in both Meru and Kwale Counties. 

County Meru                 Kwale   

Economic interests Frequency Percentage        Frequency  Percentage 

Yes 34   91.9 30       90.9 

No 3   8.1 3       9.1 

Total 37 100 33 100 

Source: Field Data (2018) 
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The study found out that in both counties, environmental interest are considered during conflict 

resolution. Further, the study established that Meru slightly observed environmental interest 

91.9% more than Kwale County 90.9%. 

The Key informants indicated that, the council normally, takes into county the environmental 

interest during conflict resolution. They further indicated that when dealing land, miraa disputes, 

they consider the environmental. Thus, the ruling must satisfy the disputants as well as the 

environment. 

A member of Njuri Ncheke council indicated that: 

“During our dispute resolution we focus on many thing apart from fairness and 

equity.Environmental protection is considered essential therefore I our quest for justice, we 

make sure we don’t deprive environment is rightful rights”.(Member of Njuri Ncheke 

council,29/5/2018) 

 

 Additionally, the secretary to the council in Meru county indicated that, 

”environmental interest weighs on them heavily when dealing with issues that touch on 

land. Any wrong decisions may affect not the offender but the entire community thus we 

consider environ very much.Events such as coronation normally done in the forest are 

taken with care to safeguard environment.”(the Secretary to the council in Meru 

County,29/5/2018) 

 

 

Similarly, in Kwale county, Key informants indicated that, matters environment are central in 

their decision making. Chairman of the Kaya council said that, “our strength comes form from 

the forest. Thus, we cannot make a ruling than cause monumental effect not to the forest but also, 

to people around it. Thus, issues dealing with are handled with a lot of care to environmental 

degradation. 

Another member In Kwale County, FGDs (members of the Kaya) indicated that; 
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“The government should build offices for them; safeguard their facilities like the Kaya Forest. 

They should also train them on how they can handle cases and recognize their efforts in conflicts 

resolution processes. They also indicated that the government should give them, build structures 

for them, provide facilities like computers to use in their offices, prove water, electricity and 

furniture for their offices”(discussant 1 from Wazee wa Kaya council of elders). This can save 

environment from destruction during events like coronation.”(KII,7/6/2018) 

 

 

These findings are similar to (Quam (1996), who identified that   there is need for the 

government to strengthen traditional institutions in building peace committees. These 

committees should be trained on modern arbitration, mediation, dialogue and democratic 

governance issues in order to enable them take cognizance of the modernizing world. Members 

of the peace committees should be facilitated to visit other areas that have mainstreamed the said 

issues. 

4.4 Positions of ADR in both Meru and Kwale counties. 

4.4.1 Standards of ADR both in Meru and Kwale Counties 

This study sought to determine whether standards of ADR affect conflict resolution in Meru and 

Kwale Counties. The findings are presented in Table 4.10. 

Table 4.11: Standards of ADR both in Meru and Kwale Counties 

County Meru             Kwale  

Standards Frequency Percentage             Frequency  Percentage 

Yes 31 83.8                29 84.8 

 No 6 16.2                4 15.2 

Total 37 100               33 100 

Sources: Field Data (2018) 
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The study established that, in both counties the application of ADRin solving conflicts has 

standards/ codes. Further, the study established than Kwale County had slightly more standards 

84.8% as opposed to Meru County83.8%. 

According to discussions with FGDs in Meru County. They have codes that guided them in 

decision-making. 

“Our council has established standards and guidelines that guide us during conflicts 

resolution. They are designed in an acceptable manner both members of the council and 

disputants. These standards are made clear to them all so that nobody may feel he/she has 

been treated unfairly”. 

 

The chairman of the council indicated that,  

“our standards are designed to ensure free and fair delivery of justice to all.Similarly, the 

study found out that in Kwale, the Kaya council has standards that guide its operations. 

Through these standards, aremeant to dispense justice with equal measure. Key 

informant,6/6/2018),”  

 

Our standards are friendlier to us and to the community. We make understand them so that 

when we, offer justice they are part of it.This standards are not static, but dynamic to fit all 

situation as they arise. They are sell-out clearly at start of each case”.member of the Kaya 

council 6/6/2018 

 

 

This findings are similar to Reif (1990), who found out that, ADR positions in conciliation   

provides the go between an opportunity  to resolve a conflict while keeping the flexibility of 

procedures and the final freedom of the protagonists to select whether or not to accept the 

conciliator's recommendations. He further says that more often conciliation is part of other treaty 

relationships and is used to resolve private conflicts. It is remotely applied in any of these sectors 

when international economic or business disputes are involved. This was caused by the infancy 

of many provisions with the conciliation option.  

Schreur (2001) states that since its foundation in 1965 up to date, five conciliation cases have 

been reported. Two of them were successfully resolved, a third led to a resolution proposal that 
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parties in the conflict did not accept but later served as the basis of a solution, and the final two 

were withdrawn during the process. Among those disputes settled, include the most recent one of 

a Canadian business, TG World, and the Nigerian government concerning an oil exploration 

contract. After one year of conciliation process started in 2004, the Parties reached an agreement 

allowing TG World to continue its operations in Niger. 

4.4.2Unanimous Positions of ADR Actors both in Meru and Kwale Counties 

The study further sought to find out the people involved in ADR processes in both Counties have 

unanimous positions during conflict resolution.  

Table 4.12: Standards of ADR both in Meru and Kwale Counties 

County Meru             Kwale  

Unanimous positions Frequency Percentage Frequency  Percentage 

Yes 25 67.6                24 72.7 

 No 12 32.4                9 27.3 

Total 37 100               33 100 

Sources: Field Data (2018) 

According to the findings above table, the study identified that in both counties, ADR actors 

have unanimous positions on some matters. The study found out that in Meru county ADR actors 

had unanimous positions on 67.6 % of the matters before them, while 32.4% had contradictory 

positions. On the other hand, the study noted that in Kwale, county 72.7 % of matters before the 

Kaya council get a unanimous position while 27.3 get a contradictory position.Further, the study 

established that unanimity of positions was more in Kwale county 72.7% than in Meru County 

67.6% 
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The study interviewed key informants and conducted FGDs in both counties. A key Informant in 

Meru County (member of Njuri Ncheke) noted that: 

“The council of elders of Ameru people/Njuri Ncheke have positions during conflict 

resolution process. These positions are the same but them dependent on the matter at hand. 

The council membership is normally an odd number either 9 or 11 during each sitting. The 

importance of having such numbers is for easy decisions making. Where members don’t 

have the same position, the majority are assumed the winner. Their decision is final and its 

binds all members.”(member of Njuri Ncheke,29/5/2018) 

 

According to the FGDs in Meru County, 

“The Njuri Ncheke council of elders is entrusted with responsibility of ensuring the three is 

harmony and peace within the community being an icon in conciliation process. As indicated 

sometimes government official are consulted in critical issues like murder, rape among others’’ 

(FGD discussant in Meru). 

According to key informants in Kwale County,  

“Like in Meru County, it is the council of elders (Wazee wa Kaya) are involved in ADR 

process. The council of elders in are trusted because they do not take sides when solving 

cases. In addition, local administration also take part in ADR process and thus positions 

exits within the council. That is the reason why the Kaya is made up nine members. The 

odd numbers is crucial during decision-making.”(KII,7/6/2018) 

 

 

According to key informants in Kwale County, “like in Meru County, it is the council of elders 

(Wazee wa Kaya) are involved in ADR process. The council of elders in are trusted because they 

do not take sides when solving cases. In addition, local administration also take part in ADR 

process and thus positions exits within the council. That is the reason why the Kaya is made up 

nine members. The odd numbers is crucial during decision-making.” 

According to Wilkes, Zotova, Kuburić, Andrejč, Brkić, Jusić, Momčinović and Marko, 

(2013).reconciliation is largely accepted and used as a means of attaining peace between warring 

parties. In addition, the study found out that the public play a vital role towards the building of 

http://process.as/


163 

 

reconciliation process and of trust in a country. Factors like religion, local conditions, people and 

trust affects reconciliation 

4.4.3Contradictory Positions of ADR actors both in Meru and Kwale Counties 

The study sought to found out whether Contradictory positions when during ADRs (mediation, 

negotiation and conciliation) are applied to solve disputes in both Counties. The results are 

presented in Table 4.11. 

Table 4.13: Contradictory Positions of ADR actors both in Meru and Kwale Counties 

County Meru   Kwale  

Contradictory positions Frequency Percentage Frequency  Percentage 

Yes 30 81.1 26 78.8 

No 7 18.9 7 21.2 

Total 37 100 33 100 

Source: Field Data (2018) 

Based on the findings in Table 4.13, the established that during ADRs (mediation, negotiation 

and conciliation) council members hold contradictory positions in both counties. Further, the 

study noted that in Meru 81.1 % of the council members hold a Contradictory position while 

18.9 hold unanimous positions on some disputes. On the hand, the study noted that in Kwale 

County 78.8 of the council members hold Contradictory positions on disputes while 21.2 hold 

unanimous positions. Further, the study noted that council members in Meru Countycontradicted 

more in some matters than Kwale County.  

These findings are similar with the findings ofMburugu,(2016) in the same area, which found out 

that negotiation is used most in Meru County. Most of the conflicts are resolved at Njuri-Ncheke 

houses with only intra Njuri- Ncheke disputes and appeals being handled at Njuri-Ncheke 
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headquarters. Further, he found out that conflict resolution methods used by Njuri-Ncheke 

council of elders included determination of cases, oathing, counselling, peace crusades, dialogue 

and instilling discipline among community members. 

According to Mahapa and Christopher, (2015), conciliation is not easy whenever it is applied to 

solve problems. They further indicated that all stakeholders must understand fully the 

components and challenges before they consider them as best alternatives to dispute resolution. 

4.4.4 Complimentary positions of ADR actorsboth in Meru and Kwale Counties 

This study sought to determine Complimentary positions in both Counties. The researcher 

conducted focused group discussions to gather information on the same. According to the Key 

informants in Meru County (Njuri Ncheke secretary and chairman on 29/5/2018 at the shrines 

HQs),  

“The success of ADR in Meru County banks   on oathing, honesty complimentary they 

receive from other parties like women and judiciary. Their support is heavily appreciated 

as they contribute immensely to the delivery of justice that is free and fair to all parties. 

The wife of the Chairman of the Njuri Ncheke is part of the council. She normally, attends 

the councils meetings. Her work is deal with matter considered private for women. Her 

involvement aids in justice delivery as she assists the council in finding out the root course 

of a problem”.(Chairman on 29/5/2018). 

 

The secretary argued that,  

 

“We receive great help from the judiciary. During their siting, representatives from Meru 

law courts are  sent to observe on they are carrying their operations. Sometimes, we receive 

referrals from Meru law courts. In acase, a representative of the court must be present 

.Once we are through with a dispute, we report to the court where Memos are signed. Thus 

we support the assistance we get from other parties”. (Secretary,28/5/2018) 

 

According to other FGDs (Members of the Kaya), they too receive support from other parties. 

Unlike in Meru county, the kaya does not consists of women they do they get help from them. 

The support they get from judiciary is highly appreciated.  
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The judiciary assists us finding whether our ruling conflict the supreme law of the land .Through 

this, we were to avoid appeals in the court”. 

 

 

According to Madhuku (2010), there is no given minimum qualifications for those who take part 

in conciliation. This factor overshadows the success of conciliation. He further says that many 

academicians are of the view that the failure of the dispute resolution tools is caused by the 

incompetence of actors who preside over them. 

Similarly, Matsikidze, (2013) found out that dishonour of conciliation agreements is very much 

common. He further said that there is no provision stating the impacts and punishment for 

breaking the agreements of conciliation. This leads to the situation where other party is left with 

a pledge that cannot materialize. Conciliation as a tool for dispute resolution is criticised because 

of it is over reliance on the goodwill and total faith which actors cannot give a binding decision. 

Billings, (2008) studied on the Conflict, Conciliation and Computer-Mediated Communication: 

using online dispute resolution to explain the impact of media properties on relational 

communication. The findings of this study show that various structures put in place affects 

communication by extent of certainty possessed by interlocutors, availability and efficiency of 

interlocutors to manage information in the air and enter subjective experience of presence, which 

affects the success of conciliation. 

4.4.6 Sustenance of Peace through ADR both in Meru and Kwale Counties 

This study sought to determine what could be done in both Counties to attain and sustain the 

desired peace. Key informants were interviewed to this end. The Key Informants and FGDs in 

Meru County who included Police officers, DOs and members of the Njuri Ncheke all agreed on 
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ways ofsustaining peace. They said that they have stable peace such that not even one incidence 

of conflicts reported is difficult. They however indicated that, to end conflicts, everybody in the 

County should respect one another. Respect for individual properties is necessary. Police and 

DOs indicated that respect to rule of law will ensure that they the lasting peace in this County is 

paramount. 

Njuri Ncheke members said that to respect each other is to respect the ruling of council, 

reduction of political incitement, equitable sharing of resources especially those obtained from 

the sale of Miraa will reduce domestic violence and hence stable peace. 

Key Informants in Kwale County (Members of the Kaya) generally reported that elimination of 

conflicts completely in the County is very difficult. They attributed this to historical injustices 

especially on land, population pressure, and unequal distribution of resources among others. 

They however, indicated that if people can follow the laws of God, respect each other and their 

properties they would attain and sustain peace for harmonious co-existence in the community. As 

indicated by one of the members of the Kaya that: 

“If the government can address historical injustices, share the national resources equitably, 

create jobs then many idle people can be engaged, increased police patrols, empower local 

administrators through training can  reduce conflicts hence attain and sustain peace” Key 

Informant, Kwale County,(2018). 

 

Morgan,(2005) states that the safety of  humans either personal, institutional or structural-

cultural levels can be effectively attained while building peace if a cultural identity and an 

interpretive bottom-up approach to peace building  is used  to address the problems of 

marginalized people, groups, and communities, material and socio-cultural which are  at the 

centre of   human security and peace building. He concludes that efforts must be made to go past 
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short-term goals of keeping a ceasefire, demobilization, disarmament, and monitoring 

competitive elections among former adversaries. 

According to PSC, (2014) the conciliator is expected to lower tension, enhance communication, 

interpret issues, offer technical assistance, explore potential solutions and bring a negotiated 

settlement forward. They further say that he/she should assist parties in a conflict to understand 

the aim and needs of all who are involved. The conciliation process do not sort to get  solutions 

at all, or a conciliator impose a solution on the parties, but  instead, the conciliator has to work to 

achieve neutral  grounds upon which the parties may build an agreement acceptable to all those 

involved. 
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CHAPTER FIVE 

SUMMARY OF FINDINGS, CONCLUSIONS AND RECOMMENDATION 

5.1 Introduction 

The aim of this study was to assess the applicability of alternative resolution mechanisms on 

peace building in Meru and Kwale Counties. The study was guided the following specific 

objective:To examine the composition of actors involved in alternative dispute resolution 

mechanism for peace building in Kwale and Meru Counties,   to assess the influence of interests 

of actors involved in altenative dispute resolution mechanism for peace building in Kwale and 

Meru Counties and    to establish the positions taken by actors involved in altenative dispute 

resolution menchanism for peace building in Kwale and Meru Counties. 

5.2 Summary of the Findings 

5.2.1Composition of alternative dispute resolution mechanism on peace building in Kwale 

and Meru Counties. 

 This was the first objective of the study. The study wanted to find out whether Composition of 

alternative dispute resolution mechanism was used in solving conflicts affect peace building in 

Meru and Kwale Counties. The study found out that council in both counties have structures. 

Further, the study established that, the structural composition of council in Meru County (Njuri 

ncheke) was more established and organized 94.9% than Kwale County (Kaya) 90.9 %.  In Meru 

County the councils deals mostly with disputes related to domestic disputes/violence, land, miraa 

farm destruction while Kwale County the Kaya council deals with destruction of Kaya forest in 

Kwale among others. Further, the study found out the council has a well-defined structure with 

clearly spelled out roles. The chairperson who must a mana of high integrity, rich, sound family 

of more one wife heads it.  
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Similarly, the study found out that the Kaya has a council that consist the chair, secretary, 

treasure and other members. Additionally, the study noted Unlike in Meru County, the Kaya 

council only made up of men. According to the key informants in Kwale council secretary) 

The study found out that 81.1% of the council members in Meru were men, 8.1% were youths, 

women and government officials 5.4. in Kwale County, the study found out that 90.9 of the 

council members were men,6.1 % were youths while 3.0 % were government official while the 

council did not consist of women at all. These findings meant that the Kaya councils of elders 

consisted more men than in Meru County. Further, the study established that the councils of 

elders in Meru County consisted more women members unlike Kwale County. Additionally, the 

study found out that Meru County had more youth and government official as members of the 

council in Kwale County. 

Additionally, the study established that most members in Njuri ncheke and the Kaya councils 

were over 50 years. Additionally, the study found out that Njuri ncheke had more members in 

their council who were over 50 years old than in the Kaya council. In addition, the study noted 

that the Kaya council of elders consisted more members aged between 40-45 years old than 

Meru county. Meru County had more members aged between 30-35 years old than in Kwale 

County. 

The study established that 94.6% of the members in the Njuri Ncheke were males while only 

5.4% were females. Further, the study noted that in Kwale County all members in The Kya 

councils of elders were males. 

The study found out that in both counties most members in the council of elders in Njuri ncheke 

and the Kaya councils of elders had information education that has been passed down the 

generations. However, more members of Njuri Ncheke had informal education than their 
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counter-parts in Kaya council. Additionally, the study noted that Kaya council members had 

more primary secondary education than Njuri ncheke. In addition, the study noted and tertiary 

education than the members of the Kaya council. 

The study established that in Meru County indicated members of the Njuri Ncheke are men and 

women of integrity, higher molarity, rich free from any corrupt dealing in the society.Further, the 

study noted that the main challenges affecting our workings are financial challenges, lack of 

facilities where we conduct our’ ‘court proceedings'' spread in the entire Meru and Tharaka Nithi 

Counties 

5.2.2Interests of alternative dispute resolution mechanism on peace building in Kwale and 

Meru Counties 

This was the second objective of the study.The study wanted to find out how various interests of 

ADR affect peace building in both Meru and Kwale counties. The study established that cultural 

interests areobserved in both Counties for conflict resolution. The study further identified that 

cultural interests were applied more in Meru County 94.6% as compared to 81.8% in Kwale 

County. Additionaly,the study found out that in both ADR actors do not have self-interest when 

solving disputes. Further, the study found out that lack of self-interest in disputes resolution was 

more in Meru 94.6% than in Kwale County 90.9%.the study found out that in both ADR actors 

do not have economic interest while solving disputes. Further, the study noted that Kwale had 

the highest resistance to economic interest 97% than Meru County that had 91.9%. This meant 

that determination of cases in both counties is not driven by economic aim. 

In addition, the study found out that Political interest are the major hindrances facing the council. 

However, they have minimized its penetration into the council significantly. They further said 

that because they are dealing with  peoples’ lives they do not entertain political interference 
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during the entire process of conflict resolution. The established that the main challenges that 

affect their workings is social interests. This is because the cases they deal with socially in 

nature. They further said that such cases are difficult to determine because the outcome can 

change social lives of disputants. 

The study found out that in both counties, environmental interest are considered during conflict 

resolution. Further, the study established that Meru slightly observed environmental interest 

91.9% more than Kwale County 90.9%. The council normally, takes into county the 

environmental interest during conflict resolution. They further indicated that when dealing land, 

miraa disputes, they consider the environmental. Thus, the ruling must satisfy the disputants as 

well as the environment. 

In Meru County indicated that they do not allow self- interest in the council, as it will affect the 

outcome of cases and soil the credibility the Njuri ncheke. In addition, the study the council is 

normally impartial in its delivery of justice. They further said that without impartiality, the 

council would have “died” long time ago. 

In addition, the study found out that in both ADR actors do not have economic interest while 

solving disputes. Further, the study noted that Kwale had the highest resistance to economic 

interest 97% than Meru County that had 91.9%. This meant that determination of cases in both 

counties is not driven by economic aim.On the other hand, the study noted  that social interests 

are equally a challenge to delivery of justice in Kwale County. The further indicated that, social 

interests are key in justice delivery. 



172 

 

5.2.3Positions of alternative dispute resolution mechanism on peace building in Kwale and 

Meru Counties. 

The srudy wanted to determine how positions held by council members affect peace building in 

both Meru and Kwale counties. The study established that, in both counties the application of 

ADRin solving conflicts has standards/ codes. Further, the study established than Kwale County 

had slightly more standards 84.8% as opposed to Meru   County 83.8%. The study identified that 

in both counties, ADR actors have unanimous positions on some matters. The study found out 

that in Meru county ADR actors had unanimous positions on 67.6 % of the matters before them, 

while 32.4% had contradictory positions. On the other hand, the study noted that in Kwale, 

county 72.7 % of matters before the Kaya council get a unanimous position while 27.3 get a 

contradictory position. Further, the study established that unanimity of positions was more in 

Kwale county 72.7% than in Meru county 67.6% 

The established that during ADRs (mediation, negotiation and conciliation) council members 

hold contradictory positions in both counties. Further, the study noted that in Meru 81.1 % of the 

council members hold a Contradictory position while 18.9 hold unanimous positions on some 

disputes. On the hand, the study noted that in Kwale County 78.8 of the council members hold 

Contradictory positions on disputes while 21.2 hold unanimous positions. Further, the study 

noted that council members in Meru County contradicted more in some matters than Kwale 

County.  

In addition, the found out that success of ADR in Meru County banks   on oathing, honesty 

complimentary they receive from other parties like women and judiciary. Their support was 

heavily appreciated as they contribute immensely to the delivery of justice that is free and fair to 

all parties. 
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The study found out that achieving stable peace such that not even one incidence of conflicts 

reported is difficult. They however indicated that, to end conflicts, everybody in the County 

should respect one another. Respect for individual properties is necessary. Police and DOs 

indicated that respect to rule of law will ensure that they the lasting peace in this County is 

paramount.  

5.3 Conclusion 

5.3.1Composition of alternative dispute resolution mechanism on peace building in Kwale 

and Meru Counties. 

 This was the first objective of the study. The study wanted to find out whether Composition of 

alternative dispute resolution mechanism was used in solving conflicts affect peace building in 

Meru and Kwale Counties. The study concluded that out that council in both counties have 

structures. Further, the study concluded that, the structural composition of council in Meru 

County (Njuri ncheke) was more established and organized than Kwale County (Kaya).  The 

study concluded that in Meru County the councils deals mostly with disputes related to domestic 

disputes/violence, land, miraa farm destruction while Kwale County the Kaya council deals with 

destruction of  Kaya forest in Kwale among others. Further, the study concluded that council has 

a well-defined structure with clearly spelled out roles.  

Similarly, the study concluded that the Kaya has a council that consist the chair, secretary, 

treasure and other members. Additionally, the study concluded the Kaya council is only made up 

of men.  

The study further concluded that the Kaya councils of elders consisted more men than in Meru 

County. Further, the study concluded that the councils of elders in Meru County consisted more 
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women members unlike Kwale County. Additionally, the study concluded that Meru County had 

more youth and government official as members of the council unlike in Kwale County. 

Additionally, the study concluded that most members in Njuri Ncheke and the Kaya councils 

were over 50 years. Additionally, the study concluded that Njuri Ncheke had more members in 

their council who were over 50 years old than in the Kaya council. In addition, the study 

concluded that the Kaya council of elders consisted more members aged between 40-45 years old 

than Meru county.  

The study concluded that most of the members in the Njuri Ncheke were males. Further, the 

study concluded that in Kwale County all members in The Kaya councils of elders were males. 

The study concluded that in both counties most members in the council of elders in Njuri Ncheke 

and the Kaya councils of elders had information education that has been passed down the 

generations. Further, the study concluded that, more members of Njuri Ncheke had informal 

education than their counter-parts in Kaya council. Additionally, the study concluded that Kaya 

council members had more primary secondary education than Njuri Ncheke. In addition, the 

study concludedMeru county tertiary education than the members of the Kaya council. 

The study concluded that in Meru County, members of the Njuri Ncheke are men and women of 

integrity, higher molarity, rich free from any corrupt dealing in the society.  

5.3.2 Interests of alternative dispute resolution mechanism on peace building in Kwale and 

Meru Counties 

The study concluded that cultural interests are observed in both Counties for conflict resolution. 

The study further concluded that cultural interests were applied more in Meru County as 

compared to in Kwale County. Additionaly, the study concluded that in both ADR actors do not 

have self-interest when solving disputes. Further, the study concluded that lack of self-interest in 
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disputes resolution was more in Meru than in Kwale County .The study further concluded that in 

both ADR actors do not have economic interest while solving disputes. Further, the study 

concluded that Kwale had the highest resistance to economic interest in disoute resolution than 

Meru County. 

 

In addition, the study concluded that Political interests are the major hindrances facing the 

council. However, they have minimized its penetration into the council significantly. The 

concluded that the main challenges that affect their workings is social interests. The study 

concluded that in both counties, environmental interest are considered during conflict resolution. 

Further, the study concluded that Meru slightly observed environmental interest more than 

Kwale County. The council normally, takes into county the environmental interest during 

conflict resolution. They further concluded that when dealing with land, miraa disputes, they 

consider the environmental.  

 

The study concluded that in Meru County they do not allow self- interest in the council, as it 

would affect the outcome of cases and soil the credibility the Njuri Ncheke. In addition, the study 

concluded that the councils are impartial in their delivery of justice.In addition; the study 

concluded that in both ADR actors do not have economic interest while solving disputes. 

Further, the study concluded that social interests are equally a challenge to delivery of justice in 

Kwale County. The further indicated that, social interests are key in justice delivery. 
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5.2.3 Positions of alternative dispute resolution mechanism on peace building in Kwale and 

Meru Counties. 

The study concluded that, in both counties the application of ADR in solving conflicts has 

standards/ codes. Further, the study concluded than Kwale County had slightly more standards as 

opposed to Meru   County. The study concluded that in both counties, ADR actors have 

unanimous positions on some matters. The study concluded that, unanimity of positions was 

more in Kwale County than in Meru County. 

The concluded that during ADRs (mediation, negotiation and conciliation) council members hold 

contradictory positions in both counties. Further, the study concluded that council members in 

Meru County contradicted more in some matters than Kwale County.  

In addition, the concluded that success of ADR in Meru County relies on oathing, honesty 

complimentary they receive from other parties like women and judiciary.  

The study concluded that achieving stable peace such that not even one incidence of conflicts 

reported is difficult. The study further concluded that, to end conflicts, everybody in the County 

should respect one another. Respect for individual properties is necessary. Police and DOs 

indicated that respect to rule of law will ensure that they the lasting peace in this County is 

paramount.  

5.4 Recommendations 

The study recommend that structure of councils to be more inclusive with well-defined spelled 

out roles.Further, the study recommended that the kaya council of elders to include women in 

their compostion. Additionally, the study recommended that both Nuri ncheke and kaya to 

include more youths in the composition.In addition, the study recommended that councils in both 

counties to embrace more members with formal education. 
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The study recommendedthat cultural interest should not take the largest share in decision-making 

but insteaded they consider other disputes in relation with the current situation as well. In 

additiona, the study recommded that political interests should not be allowed into decision-

making processes. 

The study recommended that council in Meru County should have flexible standards that 

accommodate all disputes.In addition, the study recommded that, the kaya council to allow 

copliments from other groups like women. 

5.5 Suggestions for further study 

The first objective of the stuy was to examine the composition of actors involved in alternative 

dispute resolution mechanism for peace building in Kwale and Meru Counties. For further study, 

the study suggested that,new studieds to be done to investigate how composition of councils of 

elders influence peace building between the Kisii of Nyamira County and Kipsigs of Bomet 

county along the boarder. 

 

The second obejective of the was to to assess the influence of interests of actors involved in 

altenative dispute resolution mechanism for peace building in Kwale and Meru Counties.For 

further study, the study suggested that, new studieds to be done to investigate how intresets of 

ADR actors promoted peace between the Marakwet, Samburu and Turkan counties. 

 

The third objective was to establish the positions taken by actors involved in altenative dispute 

resolution menchanism for peace building in Kwale and Meru Counties.For further study, the 

study suggested that, new studieds to be done to investigate how the positions ADR actors 

influence peace building between Kisii county and Narok County along the border at Ngararo 
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APPENDICES 

APPENDIX I: QUESTIONNAIRE 

Good morning/afternoon/evening, 

My name is Bandari Handson Ogechi, a student at Kisii University pursuing a Doctorate of 

Philosophy in Conflict Resolution and Peace Building. I am conducting a study on Alternative 

Dispute Resolution (ADR) Mechanisms and their Implication in Peace Building in Kenya. This 

study is for my PhD academic purposes but the findings will be usedto provide the country with 

an overview of Alternative Dispute Resolution Mechanism and its implication in peace building 

in Meru and Kwale Counties. Therefore, I kindly ask you to spare some time to answer the 

following questions. I assure you of strict confidentiality for your responses and identity. Thank 

you for your cooperation. Thanks in Advance 

PART A: BIO DATA  

1. Please indicate your Gender 

Male [    ]   Female [     ] 

2. Please indicate your Age bracket  

15-20 years [ ] 21- 30 years [    ] 31-40 years [   ] 41-50 years [] 51-60 years [  ] over 60 [    ] 

3. What is your level of education (please tick) 

Primary education [], O-level [] Certificate level [  ], Diploma level [  ] Degree level          [  ] 

Post graduate [ ] 

4. How long have you lived in this County? 

Less than 2 years     [  ] 3-7 years [] 8- 15 years     [   ] 16-25 years [    ] 

Over 25     [  ] None     [          ] 
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5. Have you ever witnessed any disputes in your life? 

Yes [    ], No [   ] 

If yes, which one and what was the cause? 

………………………………………………………………………………………………………

………………………………………………………………………………………………………

PART B: COMPOSITIONS OF ADR AND PEACE BULIDING IN MERU AND KWALE 

COUNTIES 

 6. Does the councils of elders in your county have a Structure? 

Yes () No () 

If yes, how is it composed? 

………………………………………………………………………………………………………

……………………………………………………………………………………………………. 

7.Who are the members of  the councils in your county? 

Males only () females only ()  both () 

8. Does the members of councils have age limit for member joining them? 

Yes () No ()  

 If yes, Does it affect the membership  of the council  

………………………………………………………………………………………………………

……………………………………………………………………………………………………… 

9.Does the composition of councils of eldwrs in county consist of both Gender or one ? 

Yes () No () 

If no, how does affect free and fair justice  in you county 
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………………………………………………………………………………………………………

……………………………………………………………………………………………………… 

 10.What kind of education does members in have? 

Informal () 

Primary education () 

11.Does members of the have certain Community statuts  

 

Yes() No() 

 If yes, does it limit council membership to those with special features? 

………………………………………………………………………………………………………

…………………………………………………………………………………………………….. 

PART C: INTERESTS OF ADR AND PEACE BULIDING IN MERU AND KWALE 

COUNTIES 

12. Have you ever had Cultural interests in solving disputes in your County? 

Yes [    ] No [    ] 

If yes, indicate how it affect deciosions made 

………………………………………………………………………………………………………

……………………………………………………………………………………………………… 

13. Do you have any Self  interests in conflicts resolution in your County? 

Yes [    ]   No [    ] 

If yes, explain why 

………………………………………………………………………………………………………

……………………………………………………………………………………………………… 

14. Do you have anyeconomic interestsduring  conflicts resolution in these counties? 
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Yes () No() 

If yes, how does it affect out come 

………………………………………………………………………………………………………

………………………………………………………………………………………………… 

15.Does social  interests of council of elders affects outcome of ADR? 

Yes() No () 

If yes, explain how 

………………………………………………………………………………………………………

…………………………………………………………………………..………………………… 

16. Does Environmental interests affect ruling of councils of eldser in you county 

Yes () NO () 

If yes, what can be done tp mitigate it 

………………………………………………………………………………………………………

……………………………………………………………………………………………………… 

17 What can be done to enhance the success and  efficiency of ADR? 

………………………………………………………………………………………………………

……………………………………………………………………………………………………… 

18 What are the challenges ADR faces in conflict resolution? 

………………………………………………………………………………………………………

……………………………………………………………………………………………………… 
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PART D: POSITIONS AND PEACE BULIDING IN MERU AND KWALE COUNTIES 

19Have you ever applied any Standardsin  solve disputes in your County? 

Yes   [    ]      No [      ] 

If yes, how does it affects decision making during conflict resolution. 

………………………………………………………………………………………………………

…………………………………………………………………………………………………….. 

20. Does councils of elders have Unanimous positions in some matters during peace building in 

your County? 

YES () No ()  

If yes, does it affects  the trust of parties 

………………………………………………………………………………………………………

……………………………………………………………………………………………………… 

21 Does councils of elders have Contradictory positions in some matters during peace building in 

your County 

If yes, does it affects the trust of parties? 

………………………………………………………………………………………………………

…………………………………………………………………………………………………….. 

Yes [    ] No   [   ] 

22Does councils of elders have Complemenytary positions in some matters during peace 

building in your County 

Yes () No () 

 If yes, how does it contribute to fair justice delivery in your county 
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………………………………………………………………………………………………………

……………………………………………………………………………………………………… 

PART E:GOVERNMENT POCLIES AND PEACE BULIDING IN MERU AND KWALE 

COUNTIES. 

23. Are there government policies in place on peace building in your County? 

Yes [ ] No [  ] 

If yes, what are they? 

………………………………………………………………………………………………………

…………………………………………………………………………………………………… 

24. What are the government strategies put in place to improve peace building in your County? 

Use of kangaroo courts [ ], Use of government mediators [], Litigation [  ] 

Others specify  

………………………………………………………………………………………………………

……………………………………………………………………………………………………… 

25. Are these polices and strategies applied by the government efficient and effective? 

Yes [] No [  ] 

If No, what can be done to improve their functionality? 

………………………………………………………………………………………………………

……………………………………………………………………………………………………… 

26. What other policies and strategies in your own opinion should be applied by the government 

to enhance peace building? 

………………………………………………………………………………………………………

………………………………………………………………………………………………… 
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APPENDEX II: QUESTIONNAIRE FOR FOCUSED GROUP DISCUSSION GUIDE 

FOR BOTH MERU AND KWALE COUNTIES 

1. Does political pressure affect the verdict of Njuri Ncheke or Kaya Elders when handling cases 

in which politicians are involved? 

2. Will you be comfortable if lawyers are involved during mediation sessions? 

3. Which cases will be handled best by women mediators? 

4. What can you propose to the government to do to strengthen ADR in your County? 

5. Mediation being a movement sweeping the world over: what will the chief justice do in order 

to popularize it? 

6. In your honest opinion, what are the best practices, which can be infused into the mainstream 

judicial justice system in Kenya? 

7. Most agreements or verdicts passed are not binding. What will the Njuri Ncheke or Kaya 

Elders do to ensure the implementation has taken without affecting the relationships and 

harmonious co-existence within the communities concerned?  

THANKS FOR TAKING YOUR TIME TO ANSWER THE QUESTIONS 
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APPENDEXIII: KEY INFORMANT INTERVIEWS FOR BOTH MERU AND KWALE 

COUNTIES 

1. Traditional justice systems advocate for punishment (Retributive justice), while ADR 

advocates for healing and reconciliation (Restorative justice).What activities can you apply 

/perform to transform the perpetrators? 

2. Arbitration has completely been taken by the judicial justice system. What measures can be 

taken to avoid the same scenario for mediation as we advocate for policy gaps in ADR? 

3. How can we rate the success and failures of ADR in the competitive world of Traditional 

judicial justice systems? 

4. Is the police and provincial administration practicing ADR? If yes, can we commission them 

to be an arm of ADR in helping to sort out many cases before going to court? 

5. What has Traditional Judicial System borrowed from ADR to make judicial systems more 

client-friendly as ADR? 

6. In your own opinion, what will be the educational training and ethical standards for mediators 

as ADR practitioners? 

7. What will be the role of government in the management of ADR movement in Kenya? 

8. What will be your honest advice to the government and ex-chequer on the creation of ADR 

centres and to enhance awareness for the smooth propagation of the ADR movement in Kenya? 

 

Thank you for your response 
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APPENDIXIII: RESEARCH LETTER FROM THE UNIVERSITY 
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APPENDIX IV:RESEARCH PERMIT FROM NACOSTI 
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APPENDIX IV: RESEARCH AUTHORIZATION FROM NACOSTI 
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APPENDIXV: RESEARCHAUTHORIZATION FROM THE COUNTY 

COMMISSIONER,KWALE COUNTY 
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APPENDIX VI: RESEARCH AUTHORIZATION FROM THE COUNTY DIRECTOR 

OF EDUCATION, KWALE COUNTY 
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APPENDIX VII: RESEARCH AUTHORIZATION FROM THE COUNTY 

COMMISSIONER, MERU COUNTY 
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APPENDIX VIII: RESEARCH AUTHORIZATION FROM THE COUNTY DIRECTOR 

OF EDUCATION, MERU COUNTY 
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